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This Issue 


As lead-off man in our May Law Review line-up, Professor Charles 
Bunn of the University of Wisconsin law faculty explores some 
typical financial transactions of Wisconsin farmers, noting the legal 
devices available under the Uniform Commercial Code as compared 
with those of existing Wisconsin law. As Chairman of the Special 
Committee of the Wisconsin Bar Association on the Code, Professor 
Bunn is eminently qualified to do such a study—a study particularly 
timely during this period of discussion and consideration of the 
Code’s merits in Wisconsin. 

Two highly important public law problems are analyzed by some 
of the men closest in touch with those problems in the next two 
articles. Earl Sachse, Executive Secretary of Wisconsin’s Legislative 
Council, and Orrin L. Helstad, a council research associate, describe 
the apparently unique field study currently being made of the pro- 
cedures in Wisconsin’s administrative agencies. The other problem 
concerns the need for court organization improvements in Wisconsin 
and is discussed by E. Harold Hallows, president of the Wisconsin 
Bar Association and Chairman of Wisconsin’s committee of the 
A.B.A. Judicial Administration Section, and J. R. De Witt, Executive 
Secretary of the Wisconsin Judicial Council. 

Two more surveys of recent Wisconsin law are presented, this 
time in the fields of damages and domestic relations. Walter M. 
Bjork, Madison attorney with much trial experience, does the 
damages survey and Harold A. Konnak of the Racine bar analyzes 
the domestic relations developments. Donald P. Lay, an attorney 
in Milwaukee, has done an exhaustive study of discovery procedures 
available under the Federal Rules and the Wisconsin Statutes and 
submits an article which should be of great practical value to the 
Wisconsin lawyer trying cases in state and federal courts. 

William W. Boyer, Jr., a frequent contributor to this Review, 
offers his solution to what he characterizes as the riddle of double 
jeopardy in Wisconsin. Not all our readers will agree with his con- 
clusion that Wisconsin law favors the state in this area, but his 
extensive research and comments should serve as a basis for discussion 
of this fundamental principle of our constitutional law. 

















Financing Farmers 


Existing Wisconsin Law, the Green Giant Case, 
and the Uniform Commercial Code 


CHARLES Bunn* 


Forty years ago agricultural financing meant predominantly 
mortgages on real estate. At that time a proposed statute like the 
Uniform Commercial Code would have been of only minor interest 
to farmers or to the banks and mortgage houses that served them. 

Since then the cost and value of farm chattels, both machinery and 
livestock, have increased enormously, and secured credit to finance 
them, and to finance annual operations also, has grown very large. 
So a Code which proposes to make over on a new and simpler pattern 
the whole basis of personal property security is of as much interest 
in farming counties as in commercial centers. This brief essay will 
attempt to state the major changes which the Code would make in 
some of the common vehicles of secured farm financing other than 


mortgages on land. 
First a word as to the Code’s general philosophy as to secured 


financing. It can be stated in three sentences: 
(1) Agreed securities should be legally secure, both as between 
the parties and as against the debtor’s other creditors;! 


* Professor of Law at the University of Wisconsin and chairman of the ial 
committee of the Wisconsin Bar Association on the Un1Form CoMMERCIAL CoDE. 

On farm financing the writer has learned a great deal from the article by Robert 
8S. Hunt and Glenn R. Coates: The Impact of the Secured Transactions Article on 
Commercial Practices with yom to Agricultural Financing, 16 Law anv Con- 
TEMP. Pros. 165 (1951) and from Coates’ larger study, Law AND PRACTICE IN 
CuatreL SecurepD Farm Crepit, now in the course of publication by the Uni- 
versity of Wisconsin Press. 

The Unirorm ComMERcIAL CopE was approved in September, 1951 by the 
American Law Institute, the Conference of Commissioners on Uniform State 
Laws, and the House of Delegates of the American Bar Association. It is before 
the states for legislative consideration, and was enacted in Pennsylvania in 
1953. All references herein are to Official Draft, Text and Comments Edition, 
1952. Some changes have been recommended by the sponsors since that print, 
but none of them are material upon the points herein discussed. They are re- 
flected in the Pennsylvania Act, and are set out in a pamphlet published by the 
American Law Institute: 2 dations of the Editorial Board for Changes 
in the Text and Comments of the Uniform Commercial Code, Official Draft, Text 
and Comments Edition (June 1, 1953). 

The published literature about the Code is already large, and growing. Per- 
haps the most useful single thing on the Secured Transactions Article is Harold 
F. Birnbaum, Article 9, a Restatement and Revision of Chattel Security, 1952 Wis. 
L. Rev. 348. Mr. Birnbaum is also the author of an excellent book about Article 
9, brite ag SACTIONS UNDER THE UNIFORM ComMERCIAL Cope (1954). 

.C.C, § 9-201. 

















358 WISCONSIN LAW REVIEW [Vol. 1954 


(2) There should be simple public ways of finding out what se- 
curities exist, except where the creditor’s actual possession gives 
notice of his rights and in the few other cases where the absence of a 
public record is not likely to deceive;? 

(3) Distinctions between lien and title-for-security, and differences 
of result based thereon or on the names and formal parts of the 
numerous security instruments in common use, ought not to be 
perpetuated.* 

The simplest way to examine the impact of the Code is in con- 
nection with some typical transactions. 


A Since Larce Irem or EQquiPpMENT 


When John Farmer buys a car he will finance the unpaid portion 
of the price, like his brother in the city, with a chattel mortgage or 
conditional sales contract on the car itself, running either to the 
seller or to a bank or finance company. He will do the same when 
the purchase is a farm truck or a tractor or a combine or any other 
piece of large equipment. On this transaction the Code will simplify 
the way the law is stated in the books, and, if the parties wish, will 
simplify the papers which they sign, but except for proceedings on 
default will not materially change their rights, duties or security. 

Under the Code it does not matter whether title to the chattel is 
in the farmer or his creditor.‘ In either case the chattel is the “‘col- 
lateral,” the farmer is the “debtor,” the creditor is the ‘secured 
party,’”’ what he has is a “security interest,” the paper which creates 
it is a “security agreement,’’ and the rights and duties of both parties 
are those stated in the Code and in their contract.® 

The security interest will ‘‘attach” as soon as the agreement has 
been signed and value given and the debtor acquires rights in the 
collateral.6 There are no formal requisites except that the debtor 
sign a security agreement which contains a description of the col- 
lateral.’ And the parties have wide liberty as to the terms of the 
security agreement.® 

As against third parties the creditor will want to know that his 
security interest is “perfected.’’® Unless he is to take possession 





2 U.C.C, §§ 9-301, 9-302, 9-303, 9-401, 9-402, 9-403. 


7U.C.C, $§ 9-102; 9-202, Comments to these sections and to § 9-101. 

4U.C.C. § 9-202. 

5 U.C.C. §§ 9-102, 9-105, 9-201, and Article 9 generally. 

® U.C.C. § 9-204 

7U.C.C. § 9-203 

8 U.C.C. § 9-20 1. 

*U.C.C. §§ 9-301, 9-303. See the Bankruptcy Act § 60(a) [30 Strat. 562 (1898), 
as amended, 11 U.S.C. § 96(a) (Supp. 1952)]. 
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(which of course he is not in our case) he will perfect most security 
interests by filing a financing statement in a public office.” But if 
the interest secured is ‘a purchase money security interest in farm 
equipment having a purchase price not in excess of $2,500’ his 
interest will be perfected without filing, unless indeed the equipment 
is to become part of the real estate or is a motor vehicle required to 
be licensed." 

This exemption of many purchase money security interests in 
farm equipment from the requirement of public filing requires an 
explanation. Normally people assume, and are entitled to assume, 
that chattels in a man’s possession and which he is using as his own 
are his and free of lien unless some public notice states the contrary. 
But the practice of farmers and consumers to buy items of equip- 
ment on conditional sales contract is so common that the chances of 
misleading other creditors does not seem serious enough to impose 
the added cost of filing upon all such transactions. So the exceptions 
stated in Sections 9-302(1) (c) and (d) were made. The exception for 
farm equipment does not operate against another farmer-buyer who 
buys without notice of the security interest, for value, and for his 
own farming operations.’* If the secured creditor wants protection 
even against such buyers, he will have to file. 

Assume the security interest has attached and been perfected, 
whether with or without dling. If the farmer meets his obligation he 
is of course entitled to a receipt,’* and if filing has occurred, to a 
termination statement to clear the record.'* But if he does not per- 
form and enforcement of the security becomes necessary, the secured 
party and his lawyer will want to consult Part 5 of Article 9 of the 
Code (Default). They will find there some interesting changes in 
existing remedies. Perhaps the most important is Section 9-504(2) on 
the methods by which the secured party may dispose of the collat- 
eral. The secured party has a broad discretion as to how he will 
proceed, but “every aspect of the disposition . . . must be com- 
mercially reasonable.” If this standard seems too vague, a sentence 
in a later section will help guide him. 





10 a C.C. §§ 9-302, 9-303. For what and where and when to file, see §§ 9-401 
9-402, 9-403; for motor vehicles see § 9-302 (2) (b) and Comment 6 thereto, and 
the governing motor vehicle registration law, Wis. Srat. § 85.01 (1953). 

1 U.C.C. § 9-302 (1) (c). For the place and form of filing when the chattel is 
to be affixed to real estate, see §§ 9-401 (1) (c) and 9-402. For motor vehicles 
see the reference in the last footnote. 

122 U.C.C. § 9-307(2). 

18 U.C.C. § 1-206. 

4 U.C.C. § 9-404. 
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If the secured party either sells the collateral in the usual manner 
in any recognized market therefor or if he sells at the price cur- 
rent in such market at the time of his sale or if he has otherwise 
sold in conformity with reasonable commercial practices among 
dealers in the type of property sold he has sold in a commercially 
reasonable manner.'® 


The effort of the Code is to get a better price for the benefit of all 
concerned by substituting business judgment for a formal sale pro- 
cedure. 


LIVESTOCK 


If the security is a specific lot of animals, not expected to change 
membership during the running of the loan (e.g., a herd of young 
steers to be raised, fattened and sold), the Code provisions and pro- 
cedure are the same as just discussed, except that filing will always 
be necessary to perfect the security interest.'* 

But if the units of the herd may change before the loan is paid 
(e.g., @ dairy or breeding herd) other considerations apply. For in 
that case the farmer will want permission to sell young from time to 
time, and also to sell older animals who are not up to the herd stand- 
ard. And his creditor, before he gives him that permission, will want 
to be sure that it does not destroy his lien on the herd, and will want 
to be sure also that young remaining in the herd, and also purchased 
animals that join it, are covered by his mortgage. 

This raises two questions: 

(1) When a mortgagee allows his debtor to sell units of the mort- 
gaged stock, without express release each time and accounting for 
the proceeds, is the mortgage rendered fraudulent in law or other- 
wise invalid? 

(2) Is a clause valid which subjects after-acquired property to the 
lien of the mortgage? 

The first question has been dealt with, in Wisconsin, mainly in 
connection with mortgages on merchants’ stocks. The cases in that 
context are quite clear that permission to the mortgagor to sell goods 
from the mortgaged stock and to apply the proceeds to anything 
except renewal of the stock and payment on the mortgage renders 





%U.C.C. § 9-507(2). These provisions are cited as particularly applicable to 
the kind of collateral we are talking about, namely tangible chattels. Part 5 of 
Article 9 contains other interesting innovations. Counsel should read all of it, 
and should also consult Harold F. Birnbaum’s authoritative discussion: Article 
9—A Restatement and Revision of Chattel Security, 1952 Wis. L. Rev. 348, 384- 
389, or his excellent book, Securep TRANSACTIONS UNDER THE UNIFORM Com- 
MERCIAL CopE (1954). 

#U.C.C. § 9-302. 
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the mortgage fraudulent in law and ineffective against other credi- 
tors.” The reasoning seems to apply with equal force to farmers’ 
mortgages with like permission, except that it is somewhat easier 
there to make a separate release each time and so comply with Wis. 
Stat. Sec. 241.17 (1953). And of course, under the cases, the permis- 
sion need not be expressed—it may be implied from the conduct of 
the parties following the making of the mortgage. 

As to stocks of merchandise this body of law has been reversed 
by the Factor’s Lien Act of 1951.'* But a dairy herd is certainly not 
“‘merchandise”’ within the definitions of that Act, so the old law con- 
tinues to apply here. The result is that to be safe the creditor must 
control the farmer’s sales of animals, release each animal as sold, 
or require application of the proceeds to the mortgage. 

The after-acquired clause on new animals is equally infirm. True, 
a mortgage on a cow covers her calf until birth and for a time after- 
wards, but when the calf is separated from the mother the mortgagee’s 
interest in the calf is likely to be defeated by a later lien taken with- 
out notice.” And purchased animals are of course simply after- 
acquired property. As to them the general rule applies: the after- 
acquired clause may perhaps be good between the parties as a rev- 
ocable license, but it has no operation against the mortgagor’s 
grantees and creditors.”° 

This situation the Code would change completely. Under it an 
after-acquired clause is permissible and valid, and the creditor’s 
security interest in the after-acquired property will attach as soon 
as the debtor acquires rights in it.2 Assuming prior filing, the security 
interest in the after-acquired property will be perfected as soon as it 

17 Knapp v. Milwaukee Trust Co., 216 U.S. 545 (1910); Morley-Murphy Co. 
v. Jodar, 220 Wis. 302, 264 N.W. 926 (1936); Ross v. State Bank of , 198 
Wis. 335, 224 N.W. 114 (1929); Durr v. Wildish, 108 Wis. 401, 84 N ” 437 
(1900) ; Anderson v. Patterson, 64 Wis. 557, 25 N.W. 541 (1885); Blakeslee v. 
Rossman, 43 Wis. 116 (1877); Steinart v. Duester, 23 Wis. 136 (1868); Place v. 
Langworthy, 13 Wis. 704 (*629) (1861). See Note, Mortgages on Stock in Trade, 
1947 Wis. L. Rev. 453 and my paper, Financing Dealers—Ezisting Wisconsin 
Law and the Uniform Commercial Code, 37 Mane’ L. Rev. 197 (1953-54). Com- 


pare Benedict v. Ratner, 268 U.S. 353 (1925). For the saving effect of a partial 
release, see Wis. Star. § 241.17 (1953). 

18 Wis. Laws 1951, c. 486; Wis. Stat. § 241.145 (1953). Of course the older 
statute on stock in tet mortgages, § 241.14, does not apply either. 

19 Funk v. Paul, 64 Wis. 35, 24 N.W. 419 (1885). 

20 Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 N.W. 833 (0ea): 
Wisconsin V. T. Co. v. Schroeder & Son Co., 214 Wis. 73, 251 N.W. 218 (1934); 
Lamson v. Moffat, 61 Wis. 153, 21 N.W. 62 (1884); Mowry v. White, 21 Wis. 
422 (1867); Comstock v. Scales, 7 Wis. 138 (*159) tisss); Note, Chattel Mort- 
gages oa After-Acquired Property, 23 Mara. hy 80 a hea x statutes 
make effective on some after-acq acd ‘AT. 
§ 182.025 ( (pu lic utilities), § 241.14 (stock in mired 241.145 “taeore lien). 
But none of them apply to dairy or breeding herds. 

1U.C.C. §§ 9-204C1) and (3) and Comments 2 and 3. 
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attaches,”* and is deemed to be taken for a new value if the original 
mortgage was so taken.” And liberty in the farmer to sell animals, 
whether or not he must apply the proceeds on the loan, does not 
render the security invalid.** So the parties can make such arrange- 
ments as they want about purchases, sales, and application of the 
proceeds, without fear that they destroy the lien. 


Crop Loans 


The main problem of loans secured by growing crops is, of course, 
whether they can cover a crop which comes into existence after the 
mortgage is made. The present answer is clear: they cannot.** Glenn 
Coates’ forthcoming study ** describes the procedures used by lenders 
now to get around this rule. 

Under the Code no subterfuge would be required. A crop to be 
grown is after-acquired property, and the sections just discussed 
apply. The Code proposes a time limit, the time to be determined 
by each enacting state. Under it, if the limit was fixed at, say, six 
months, a farmer could borrow in the winter for next spring’s seed 
and fertilizer, and give his lender a valid chattel mortgage on the 
coming crop. Notice of the mortgage could be filed as soon as it was 
made, and the creditor’s security interest would then attach and be 
perfected as soon as the crop became a growing crop.”’ 

A new problem for crop-lenders is raised by the Green Giant case.”* 
There a canning company delivered seed to a farmer under a con- 
tract by which the farmer agreed to plant it, and to raise, cultivate, 
harvest and deliver the resulting crop, the canner retaining owner- 
ship not only of the seed, but of the crop grown from it. The decision 
was that the canner owned the whole crop all the way, that the farmer 
never owned any of it nor sold any of it to the canner, but was merely 
a contractor doing work about the canning company’s property 
for hire. 

This was held where the competing claimant was a co-op, holding 
a recorded interest in the proceeds of the farmer’s sales of peas. It is 
perhaps not certain that the same view would be taken if the com- 
peting interest were, for instance, the farmer’s landlord with a right 





2 U.C.C. § 9-303(1) (a) 

%U.C.C. §$ 9-108(2). Whether this provision will stand up under the Bank- 
oe rey is perhaps an open question. 

C. § 9-205 and Comment thereto. 

. Canes i in footnote 20. 

% Coates, Law AND Practice IN CHATTEL SecurRED Farm Crepit (Univ. of 
Wis. Press 1954). 

27 U.C.C. §§ 9-204, 9-302, 9-303. 

*8 Cash Crops Co-op v. Green Giant Co., 263 Wis. 353, 57 N.W.2d 376 (1953). 
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to share in crops grown on leased land, or a mortgagee of the land 
where the peas were grown, or a bank which had loaned money on 
the security of the crop after it had sprouted. But at least in the 
last case it would seem that if the farmer is merely working on an- 
other’s property, and has no ownership at all of the crop that he is 
raising, he has nothing he can mortgage. Lenders on crop-mortgages 
therefore must make sure that the farmers whom they finance own 
the seed they plant, and are not mere bailees of it. And they will 
have to find that out, not from any public record of such contracts, 
for there is none, but from the farmer and his seed-supplier. 

The result seems pretty plainly contrary to the philosophy of the 
Commercial Code, but seems not to be overruled directly by any of 
its specific provisions. One who retains title as security must make a 
public filing to perfect his interest,?® but the title retained under the 
Green Giant case is not for security. One who entrusts chattels to a 
dealer in chattels of that kind takes a chance that his bailee will sell 
them to a buyer in ordinary course.*® But a farmer is not a dealer 
in seed, and a buyer from him, even of the crop, is not a “buyer in 
the ordinary course of business.’’*! The Code does not seem to over- 
rule the Green Giant case directly, and, Code or no Code, it will need 
to be considered by lenders upon crops. But with this one exception 
it is clear that the Code would make crop-lending in Wisconsin sub- 
stantially simpler and safer than at present. 


Mitk Cuecx AssiGNMENTS 


Dairy farmers commonly deliver milk or cream to a single dis- 
tributor or processor (either commercial or cooperative) and receive 
pay once or twice a month for deliveries previously made. An assign- 
ment of the right to receive future payments, or of some part thereof, 
is a commercially sensible form of security. How good is it in law? 

Before 1945, O’Neil v. Wm. B. H. Kerr Co. gave the answer. The 
assignment was good against a later garnishment if, but only if, the 
deliveries were made under a contract and the assignment was of 
sums to be earned under that contract. If the farmer had no contract 
he had nothing to assign, and sums earned by him after the assign- 
ment were simply after-acquired property. And of course the same 
was true if the assignment was of sums to be earned under contract 
with Creamery A and the sums due when the pinch came were for 





2° U.C.C. § 9-302. 

© U.C.C, § 2-403. See also § 2-326(2). 
3 U.C.C. § 1-201(9). 

2 124 Wis. 234, 102 N.W. 573 (1905). 
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deliveries to Cheese Factory B. Rights to accrue under an existing 
contract could be effectively assigned, but there had to be a con- 
tract and the sums in question when the pinch came had to be earned 
under it. Otherwise the assignee had nothing. 

Since 1945 the subject has been governed by the Statute of that 
year on assignment of accounts receivable, now Sec. 241.28. The 
result is the same as under the O’Neil case. Accounts receivable 
arising out of a business or occupation of the assignor can be ef- 
fectively assigned, including “‘sums due or to become due—under an 
existing contract, whether performed or unperformed.”’ But nothing 
in the Act validates the assignment of future accounts generally, or 
of anything to come into existence after the assignment except under 
an existing contract. So the milk check assignment remains exactly 
what it was, good where the sums in issue have been earned under a 
contract which existed and was the subject of the original assign- 
ment, but worthless otherwise. 

This situation the proposed Code would change in two ways. 
Under it, first, an assignment of accounts to arise in the future could 
be made and be perfected against creditors in all of the cases put 
above, and second, it could be perfected only by a filed notice in a 
public office, not by private notice to the distributor or processor. 

The Code covers all transactions intended to create security inter- 
ests in accounts and all sales of accounts for the purpose of financ- 
ing.“ After-acquired accounts may be assigned, like other after- 
acquired property, whether or not they arise under a contract exist- 
ing at the date of the assignment.” The assignee’s interest in a 
particular after-acquired account will attach as soon as the account 
comes into existence. And if filing has occurred before that (e.g., 
immediately after the assignment was made) the interest will be 
perfected as soon as it attaches.*” But it can be perfected at all only 
by filing in a public office, not by notice to the party owing the 
account.** 

This last provision requires an explanation. At common law the 
assignment of an account is perfected by notifying the debtor. This 
is all right for the debtor, but it gives no notice to anybody else. But 


% Wis. Laws 1945, c. 206; Wis. Laws 1949, c. 582; Wis. Sra. § 241.28 (1951). 

-_ § 9-102; for certain exclusions not now material, see §§ 9-104(d) 
an \ 

* U.C.C. §§ 9-201, 9-204, and Comments 2 and 4 to § 9-204. 

% U.C.C. §§ 9-204(1), (2) (d), and (3). 

37 U.C.C. § 9-303(1) (a). 

%U.C.C. § 9-302. For exclusions from this rule, not now material, see §§ 
9-302(1) (e) and (f). For what and when and how to file, see §§ 9-401, 9-402, and 
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other people may be interested, particularly those who are asked to 
extend credit to the assignor. Most obligations of a business, and 
especially unsecured obligations, are expected to be paid from the 
gross income of that business, and if that income is already pledged 
persons asked to extend credit ought to have a way of knowing it. 
It is therefore a matter of some surprise that the existing statute on 
assignment of accounts perfects the assignment when “made in writ- 
ing for valuable consideration’ without notice to anybody.** Under 
the Code, the assignment would be good between the parties as soon 
as it was made, but perfected against creditors only from the time 
of public filing.“ 
GRAIN AND THE LIKE 

If the farmer borrows on specific grain in his own possession he 
may make a chattel mortgage. This the Code continues, as above 
described, with little change. If the creditor has storage, and so can 
take possession of the grain itself, a common law pledge is practical 
and natural. This also the Code continues. Filing is not required 
when the secured party is himself in possession of pledged goods.“ 
If the grain is in an independent warehouse, the farmer-borrower 
will no doubt procure warehouse receipts and pledge them with his 
creditor. This the Code continues. Indeed, if negotiable receipts are 
outstanding the only way in which a security interest in the receipts 
or in the grain can be perfected is by pledge of the receipts.** Notice 
filing is inappropriate to the transfer of negotiable documents, and 
the Code makes it ineffective. I assume this is also the present law. 

But it may be that the place of storage of the grain, though under 
some form of independent control, is “part of the place of business 
of the debtor or . . . within the debtor’s premises or substantially 
contiguous thereto.” In that case, sometimes called “field ware- 
housing,”’ the Code does not regard a pledge of the receipts as ade- 
quate to give notice to third parties that a security interest exists. 
The security interest can be perfected only by filing notice of it in a 
public office. 


FINANCING PURCHASERS FROM FARMERS: THE INVENTORY LIEN 


When a farmer delivers his product to a commercial buyer or to 
his own cooperative, he wants to be paid promptly. When the product 


39 Wis. Srar. § 241.28 (1951). 

© U.C.C. §§ 9-302, 9-303. 

1 U.C.C. §§ 9-302(1) (a) and 9-305. 

# U.C.C. §§ 9-303(3), 9-305(1), 9-309, 7-502. See § 7-205(1) and the Comment 
to it, for the rule when ‘the warehouseman is also a dealer in grain. 

43 U. C.C. § 9-305(2) and Comment 4, § 7-205(2) and Comments 2 and 3. 
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is an annual crop (grain, vegetables to the cannery, etc.) this imposes 
serious financing problems on the buyer. The financing needed is 
until the goods are processed, sold, and the proceeds collected, and 
is appropriately secured upon the goods themselves. The loan and 
security agreement, to fit the needs of borrower and lender, should: 
(1) permit advances to be made from time to time as needed, (2) ap- 
ply the lien to goods received after the agreement is signed, (3) con- 
tinue the lien during processing, (4) permit sales of goods by the 
borrower in the ordinary course of business out of the mass subject 
to the lien, (5) transfer the lien to accounts receivable, etc., resulting 
from such sales, (6) make whatever provisions the parties may agree 
on for the control of the borrower’s collections and the reduction 
and retirement of the loan out of ultimate cash proceeds. 

Before 1951 any such arrangement was ineffective as security.“ 
Under the Factor’s Lien Act of 1951“ it can be made effective. It is 
no secret that concerns engaged in financing farmers’ cooperatives 
were among the active sponsors of this legislation. 

The permission given by the Factor’s Lien Act of 1951 would be 
continued by the Code. There are changes of detail, and considerable 
clarification of hard questions about proceeds. My colleague Robert 
Skilton will discuss this fully in a forthcoming article,“ and I shall 
not try to repeat or anticipate his very careful work. But perhaps 
it is worth while to set out without comment the main clauses of the 
Code itself. 4 


Advances as needed. 


A security agreement may provide that collateral under it 
shall secure future advances.*’ 


After-acquired property. 
... A security agreement may provide that collateral, when- 
ever acquired, shall secure any advances made or other value 
given at any time pursuant to the security agreement.“* 


Processing. 
If raw materials, component parts or other goods which con- 
tribute to a product are manufactured, processed or com- 
mingled so that their identity is lost, a security interest in 
any of them continues on the product or resulting mass if the 


“ Cases in footnotes 17 and 20. The old statute on mortgages on merchants’ 
stocks, Wis. Stat. § 241.14 (1951), was not much help, for reasons I have set 
out elsewhere. Bunn, Financing Dealers, 37 Marq. L. Rev. 197 (1954). 

* Wis. Laws 1951, c. 486; Wis. Star. § 241.145 (1951). 

“ Skilton, Inventory Liens, to be published in this Law Review in 1955. 

7 U.C.C. § 9-204(5). 

 U.C.C. § 9-204(3). See also §§ 9-108(2), 9-201. 
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security agreement so provides. . The security interest 
continues as a perfected security interest if the [filed] financing 
statement indicates that the interest covers the product or 

Power of sila accounting for proceeds. 

A security interest is not invalid or fraudulent against credi- 
tors by reason of liberty in the debtor to use or dispose of all 
or part of the collateral . . . or to collect or compromise ac- 
counts . . . or to use or dispose of proceeds, or by failure of 
the secured party to require the debtor to account for pro- 
ceeds or replace collateral. 


Lien on Accounts etc. resulting from sales. 


When collateral is sold . . . by the debtor the security interest 
continues on any identifiable proceeds received by the debtor 
except as otherwise provided in subsection (2); . . . The 
security interest in proceeds is a perfected security interest 
if the interest in the original collateral was perfected . 

[and if] the [filed] financing statement _— the original 
collateral also includes the proceeds. . 


THE FINAL QUESTION 


Should the state enact the Code or not? This depends in the end, 
so far as concerns the Secured Transactions Article, on the answer 
to two questions: 

(1) Is it desirable that agreed securities be made simpler, more 
flexible, and more secure against the debtor’s other creditors? 

(2) Is it desirable that perfection against other creditors be on 
condition of publicly filed notice unless the secured creditor takes 
physical possession? 

ause Hey See § 9-314 for goods affixed to other goods. 

5 U.C.C. § 9-306(1). Subsection (2), referred to in the “except as otherwise 
provided” clause, relates to cash and bank accounts. As to them, the secured 
creditor should move promptly, otherwise he will lose his lien. 

Priorities in p 8 are a complicated business, dealt with much more fully 
in the Code than in the Act of 1981. This whole section and the Comments to it 
should be consulted in detail. 














A Study of Administrative Rule Making 
in Wisconsin 


Orrin L. HELstTap* 
Ear Sacuset 


BACKGROUND OF THE STuDY 


Nearly every session of the Wisconsin legislature since 1935 has 
been faced with one or more bills of general scope designed either to 
restrict the powers of administrative agencies or to improve the ad- 
ministrative process.' Proposals have ranged from a complete aboli- 
tion of all administrative rules and rule-making powers? to the en- 
actment of a general administrative procedure act* and the creation 
of an administrative court.‘ Legislative interest in administrative 


* B.S. 1948, L.L.B. 1950, University of Wisconsin; Executive Editor, Wis- 
consin Law Review, 1949; Proj ect Assistant, Wisconsin Law School, 1950-51; 
Research Associate, Wisconsin islative Council. 

¢t B.A. 1931, M.A. 1932, L.L.B. 1944, University of Wisconsin; Editor, Wis- 
consin Law Review, 1943; Assistant Wisconsin Attorney General, 1944-48; 
Executive Secretary, Wisconsin Legislative Council. 

1 The 1937, 1947 and 1949 sessions seem to be the only regular sessions during 
which no such bills were introduced. Following is a list of the bills and joint 
resolutions which were introduced—1935 session: Bill 4698S; 1939 session: Bills 
88S; 3548; 4215; Jt. Res. 53S; and Bill 787A (became Wis. Laws 1939, c. 428); 
194i session: Bills 898 2578; 286S; 306S; and 432S (became Wis. Laws 1941, 
c. 194); 1943 session: Bill 3478 (became Wis. Laws 1943, c. 375); 1945 session: 
Bill 423S (became Wis. Laws 1945, c. 511); 1951 session: Bills 118; 7468 (be- 
came Wis. Laws 1951, c. oe and 7798 (became Wis. Laws 1951, c. 653); 1953 
session: Jt. Res. 78; Bills 258 (became Wis. Laws 1953, c. 276); 5139; 6438 (be- 
came Wis. Laws 1953, c. 331); 585A; and 741A. 

? Bill 3068S, 1941 —— and Bill 585A, 1953 session, provided for the repeal 

of all administrative rul e-making powers and for the repeal of all administrative 
she “outstanding on the effective date of this section.” Bill 88S, 1939 session, 
did not go — as far. It would have abolished the positions of the heads of 
most large departments but contained a provision to the effect that all lawful 
departmental rules were to continue cunts changed by a joint resolution of the 
legislature or pursuant to directions contained in such joint resolution.” 

3 Bill 2578, 1941 session, embodied an early version of the UN1FormM ADMINIS- 
TRATIVE PRocepURE Act drafted by the Conference of Commissioners on Uni- 
form State Laws. Bill 3478S, 1943 session, embodied a later version of the uniform 
act. It was enacted into law, becoming Wis. Laws 1943, c. 375 [currently Wis. 
Srar. tit. XVIII, c. 227 (1953) ]. 

* Bill 4218, 1939 session, provided for a three-member board of administrative 
review to act on pene from rulings of the public service commission, tax com- 
mission, industrial commission, department of agriculture and commissioner of 
insurance. Joint Res. 53S, 1939 session, sought to amend the state constitution 
so that an administrative review court would be rec erm py as part of the judicial 
system of the state. Bill 286S, 1941 session, provided for the creation of a three- 
member court of administrative appeals to hear and decide appeals from “orders, 
decisions, and rulings of all state administrative agencies.’ 

















May] STUDY OF ADMINISTRATIVE RULE-MAKING 369 


procedures and powers seems to have waned temporarily with the 
enactment of the Administrative Procedure Act in 1943,° but the 
1951 and 1953 sessions saw state administrative agencies and their 
rule-making activities attacked with renewed vigor.* The. current 
legislative study of the rule-making process of Wisconsin administra- 
tive agencies was initiated when the legislature adopted Joint Resolu- 
tion 7S early in the 1953 session. 

Briefly, Joint Resolution 78 provided for a joint special legislative 
committee of three senators and five assemblymen to study ad- 
ministrative rule making and to make a preliminary report to the 
same session of the legislature with recommendations for adequate 
delimitation of administrative rule making powers. The committee 
held nine meetings during the period of February 12 to May 14, 
1953, five of them being public hearings. With assistance from the 
research staff of the legislative council, the committee on May 20, 
1953 issued a report embodying its findings and its recommendations 
to the legislature.’ The committee’s major recommendations were 


5 Wis. Laws 1943, c. 375; Wis. Srar. tit. XVIII, c. 227 (1953). For a history 
of the enactment of this act and a discussion of its major features, see Hoyt, 
The Wisconsin Administrative Procedure Act, 1944 Wis. L. Rev. 214. 

* These new attacks were precipitated by the so-called “‘milk house order’’ of 
the state department of agriculture which, as part of a quality milk production 
os required producers of milk and cream to have a properly equipped milk 

ouse and by the state board of health’s new ‘‘well code,” one provision of which 
required above-ground pump installations in systems where the water might be 
used ~ human consumption. Both provisions turned out to be highly contro- 
versial. 

Following are some of the bills introduced in the 1951 session: Bill 365A, 
which provided that the legislature should have the sole authority to establish 
standards for the sale of sanitary milk and cream; Bill 118, which provided that: 

. .. no rule adopted or promulgated by any state agency shall become ef- 

fective or have the force of law until the same shall have been approved by 

the legislature by joint resolution. 

and Bill 7798S, which provided that all rules should be approved by the governor 
and published in the official state paper before they become effective. Substitute 
Amend. 1A to this bill was enacted into law as Wis. Laws 1951, c. 653; Wis. 
Srat. § 14.225 (1953). The act provides that any “general code” of the depart- 
ment of agriculture or board of health must be submitted to the governor 30 
days prior to the proposed effective date. If a taxpayer complains in writing to 
the governor, the governor may suspend the effective date of the code until such 
time as the legislature approves it. 

The following bills which were introduced in the 1953 session are indicative 
of the tenor of legislative feeling in that session: Bill 513S, which provided that 
no agency could promulgate any rule while the legislature is in session and that 
when the legislature is not in session a rule can be promulgated only in case of 
emergency and with the consent of the legislative council and the governor; and 
Bill 585A, which provided for the repeal of all administrative rule-making powers 
and administrative rules. 

7 Prectimmnary Report To THE 1953 LEGISLATURE BY THE SPECIAL JOINT 
ComMITTEE ON Rute Maxine. Members of the committee making this ner 
liminary study were Senator Gordon A. Bubolz, Appleton, chairman; Assembly- 
man Arthur O. Mockrud, Westby, vice-chairman; Assemblyman Robert T. Huber, 
West Allis, secretary; Senators Everett F. La Fond, Two Rivers, Alfred Van 
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incorporated in Bill 6438S. One of the committee’s major conclusions 
was that the time limitations on its study had not permitted examina- 
tion of all ramifications of the administrative rule-making process 
and had not permitted adequate examination of those aspects which 
were studied. Bill 6438S, therefore, provided for a continuation of the 
study by a new joint special legislative committee. The new com- 
mittee, with research assistance from the staff of the legislative coun- 
cil, was directed to probe further into the problems in the field of 
administrative rule making, particularly with respect to the feasi- 
bility of placing limitations on the rule-making powers of adminis- 
trative agencies and of establishing a more uniform procedure for 
administrative rule making, and to report its recommendations to 
the legislative council and the 1955 legislature. Bill 643S became 
law on June 26, 1953. 
Tue Srupy To Date 


The federal Attorney General’s Committee on Administrative 
Procedure reported in 1941 that: “An important and far reaching 
defect in the field of administrative law has been a simple lack of 
adequate public information concerning its substance and pro- 
cedure.”® With respect to Wisconsin administrative agencies, the 
same comment could have been made at the time the current study 
was begun in the spring of 1953. With a few exceptions,’° no study of 
the rule-making process of a Wisconsin administrative agency ever 
had been made and preserved in usable form. There was no single 
source to which one might turn for information as to the substance 
of current administrative rules.'! No attempt had ever been made to 
collect and collate the more than 500 statutory provisions which 
confer rule-making powers on or prescribe rule-making procedures 


De Zande, Cae p> Be Te sar Jr., Milwaukee; Assemblymen 
Lawrence R. Larse ~ Tag > | Eau Claire, Robert 8 8. Travis, 
Platteville, John eg Highland, Free No N. ‘Graas, Sturgeon Bay, Leland 8. 
McParland, Cudahy. 

( oa) Laws 1953, c. 331; Wis. Srar. §§ 20.015(3), 227.001, 227.03, 227.031 
1 r 

®* Fina, Report OF THE ATTORNEY GENERAL’S COMMITTEE ON ADMINISTRA- 
TIvE Procepure 25 (Sen. Doc. No. 8, 77th Cong., Ist Sess. (1941) }. 

10 Recent examples are: LAMBOLEY, PROCEDURE OF THE STtaTE DEPARTMENT 
OF AGRICULTURE IN MakING OrpERS AND REGULATIONS (unpublished doctoral 
thesis in the Wisconsin Law School Library, 1941); Mendelson, The Rule-making 
Procedure of the Wisconsin Public Service Commission, 25 Mara. L. Rev. 125 
(1941); Garrison, The Regulation o, —— in Wisconsin: A Study of the Ad- 
ministrative Process, 1942 Wis. L. 

The volume entitled edie Te Rvuites AND ORDERS, 

popularly known as the Rep Book and published biennially during the period 
-1940 to 1950, contained the rules of many . the state administrative agencies, 
but it did not purport to include all rules of every agency. Moreover, since it 
was published only every two years, it never was entirely up to date. 
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for the various state administrative agencies. Faced with this situa- 
tion, the committee’? and its staff concluded that a field study should 
be made of each state administrative agency having rule-making 
powers, in an effort to determine the scope of each agency’s rules 
and the procedures employed in making them. 

Upon completion of the legal research involving a particular 
agency," a preliminary conference was held with the heads of the 
particular agency to acquaint them with the purpose and nature of 
the study being conducted and to arrange the time and facilities for 
making the field study. During the actual study, much information 
was obtained by examining the minutes of the various boards, com- 
missions, and departments. Occasionally, an agency would have 
transcripts of hearings held in the process of making rules, in which 
event those were examined, and the staff had opportunity to attend 
some of these hearings. Copies of bulletins and pamphlets containing 
the agency’s rules, or statements of general policy which might be 
construed as coming within a definition of rule, also were obtained 
and examined. In the final analysis, however, much of the informa- 
tion as to the rule-making process of an agency had to be obtained 
through conferences with the agency personnel familiar with that 





12 Whenever the term “the committee’’ is referred to hereafter, it means the 
legislative committee appointed pursuant to Wis. Laws 1953, c. 331. Members 
of this committee are: Assemblyman Lawrence R. Larsen, Racine, chairman; 
Senator Harry F. Franke, Jr., Milwaukee, vice-chairman; Assemblyman John 
Petrus, Highland, secretary; Senators Everett F. La Fond, Two Rivers, Alfred 
Van De Zande, Campbellsport; Assemblymen Leland 8. McParland, Cudahy, 
John Pritchard, Eau Claire. Senator Gordon A. Bubolz, Appleton, who originally 
was chairman of the committee, resigned for reasons of health. He was replaced 
on the committee by Senator Franke, with Assemblyman Larsen becoming 
chairman. 

13 The customary legal research was done with respect to the legislative his- 
tory, rules, and statutory rule-making procedures of the various administrative 
agencies. The 1952 edition of the Wisconsin BLUE Book was helpful as a start- 
ing point because it lists the state administrative agencies in existence at the 
time of its publication. The list was brought up to date by checking the 1953 
session laws to determine what new agencies had been created and what old 
agencies abolished by the legislature at its 1953 session. In regard to each agency, 
the 1951 Wisconsin Statutes were checked to determine what statutory pro- 
visions existed concerning the structure and composition of the agency and its 
rule-making powers and procedures. The 1953 session laws then were checked 
to bring the statutory provisions up to date. Finally, the legislative history of 
each agency and its rule-making powers were traced. 

The 1950 edition of Wisconsin ADMINISTRATIVE RULES AND OrpErs (the 
Rep Book) served as a ray ey oar for the summary of an agency’s rules. These 
were brought up to date by checking the files in the offices of the secretary of 
state, revisor of statutes, and legislative council to determine what new rules had 
been adopted and what old rules had been amended or repealed since the publica- 
tion of the Rep Boox. 

The final step in the legal research was to check the Wisconsin ANNOTATIONS 
and Wisconsin Reports for Supreme Court cases involving review of the rules 
of the particular agency being studied. 
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agency’s rule-making process. Upon completion of the field study, 
the information obtained was written up in the form of a report and 
according to a uniform outline. The report then was submitted to 
the agency personnel for a final check as to the accuracy of the 
factual information contained in the report. 

While time limitations did not permit as thorough a study of the 
rules and rule-making procedures of some of the agencies as might 
have been desirable, it can no longer be said that there is a complete 
lack of adequate information concerning administrative rule making 
in Wisconsin. The information which has been compiled" for the 
committee will enable it to answer questions such as these: How 
many of the state administrative agencies in Wisconsin have been 
granted rule-making powers? What is the scope of the various 
agencies’ rule-making power? When were the various rule-making 
powers granted? What is the general scope of administrative rule 
making in Wisconsin? What is the scope of rule making by particular 
agencies? What are the various factors which cause an agency to 
engage in rule making? To what extent are public hearings held as 
part of the rule-making process and to what extent are they required 
by law? What procedure is followed at such hearings? To what ex- 
tent are advisory committees employed in the rule-making process 
and to what extent is their use prescribed by law? To what extent 
are clearance procedures for rules, e.g., approval by the governor or 
attorney general, prescribed by law and to what extent are they used 





14 Appendix C of the PRELIMINARY ReEPorT TO THE 1953 LEGISLATURE BY THE 
SpeciaL Joint CoMMITTEE ON Rute Maxine (issued May 20, 1953) contains a 
summary of the organization, legislative history, statutory rule-making powers, 
statutory rule-making procedures, and rules of the department of agriculture, 
public service commission, board of health, department of public welfare, con- 
servation commission and industrial commission. The special joint committee 
appointed pursuant to Jt. Res. 7S limited its study to these six state depart- 
ments. A description of the rule-making process of these six —— agencies, based 
on the field studies, is incorporated in a report issued by the legislative council 
in August, 1953 entitled InrerIm Report oN ADMINISTRATIVE RULE MAKING 
—SuUPPLEMENT TO PRELIMINARY Report. The INTERIM REPoRT ON ADMINIS- 
TRATIVE Rute Maxine, No. II, (issued by the legislative council in February, 
1954) contains a summary of the organization, history, statutory rule-making 
powers, statutory rule-making procedures, rules, and rule-making processes of 
an additional 40 state administrative agencies on which a field study was made. 
Moreover, the last chapter of the report contains a brief summary of the history, 
composition, major functions, and rule-making powers, if any, of an additional 
31 state agencies on which no field study was made. Thus, a total of 77 state 
administrative agencies have been surveyed. A field study was made of the rule- 
making process of 46 of these. Most of the remaining 31 agencies as to which no 
field study was made do not have any express rule-making powers. 

It is anticipated that the information contained in the three aforementioned 
reports will be digested and incorporated in the committee’s final report. That 
report will consist of two parts: (1) the committee’s conclusions and recommenda- 
tions, and (2) the research materials upon which those conclusions and recom- 
mendations will be based. 
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even though not prescribed by law? What methods are used by an 
agency for publicizing its rules and what methods are prescribed by 
law? What methods are prescribed or employed for administrative 
or judicial review of an agency’s rules and what is the extent of such 
review? How does an agency enforce its rules? Armed with this 
information on administrative rule making in Wisconsin, the com- 
mittee next will turn to the task of utilizing it in formulating plans 
for the improvement of the rule making process and the solution of 
related problems. 
PLANS FOR THE FUTURE 


Two basic approaches to the problems in the field of administrative 
rule making seem possible, though the two are not mutually exclusive. 
For want of better terms, one might be called the procedural ap- 
proach and the other the substantive approach. The procedural 
approach looks toward improving the rule-making process or limit- 
ing rule-making powers by prescribing certain procedures which 
must be followed by the agencies. This approach usually envisions 
an administrative procedure act which will be generally applicable 
to all administrative agencies. The other approach seeks to improve 
the quality of administrative rule making by a re-examination and 
re-definition of the legislative standards within which an agency 
may act. The question here is: What can best be done by administra- 
tive rule making and what can best be left to legislation? The ques- 
tion is not an easy one to answer. In general, it can be answered 
only after one has acquired considerable technical knowledge in each 
particular field under consideration. A combination of the pro- 
cedural and substantive approaches would seem to be necessary for 
a completely satisfactory solution to the problems in the field of 
administrative rule making. Because of time limitations, however, 
the committee has decided to concentrate first on the procedural 
approach and then to work on the substantive approach if time 
permits.?5 





% Most studies aiming at improvement of administrative rule making have 
taken the procedural approach. For one example of the substantive approach, 
see Bill 8A, 1953 session, which became Wis. Laws 1953, c. 556. It provided for tak- 
ing some of the rules of the conservation commission which had not been changed 
for many years and are not likely to need frequent change in the future, and 
incorporating them into the statutes. Conversely, it provided for taking out of 
the statutes some of the statutory provisions constantly being amended use 
of changing conditions and placing the subject matter of those provisions under 
the rule-making authority of the conservation commission. The California Senate 
Interim Committee on Administrative Regulations also recommended, among 
other things, that: 

The Legislature should re-examine every grant of rule-making power to state 
administrative agencies to ascertain if the limits within which an agency can 
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Plans are to approach the study of procedure legislation from four 
problem areas. The first will deal with provisions designed to provide 
opportunity for “interest group,”’ or public, participation in ad- 
ministrative rule making. This will involve consideration of the 
relative merits of such devices as the informal conference, the ad- 
visory committee, the public hearing, and petitions for adoption, 
amendment, or repeal of rules. The second problem area will deal 
with provisions designed to place checks or limitations on adminis- 
trative discretion in rule making. This will involve consideration of 
the relative merits of various clearance procedures for rules (e.g., 
requiring approval by the attorney general as to form and legality, 
or by the governor or the legislature as to substance) and of the 
proper scope of judicial review of administrative rules. 

The third problem area will deal with provisions designed to pro- 
vide publicity for administrative rules. This will involve considera- 
tion of such things as filing requirements and procedures, the com- 
pilation or codification of administrative rules, and the publication 
and distribution of periodic supplements as a means of keeping rules 
up to date. The fourth category in this classification of problem areas 
will deal with procedural provisions designed to improve the rule- 
making process which were not covered in the study of the first 
three problem areas. It is anticipated that this will involve consider- 
ation of the merits of miscellaneous devices, ranging from simple 
forms to be used by an agency in adopting, amending, or repealing 
a rule, to an office of administrative procedure to supervise all pro- 
cedural aspects of administrative rule making in the state and to 
work toward further improvement of the rule making process. 

Present plans call for a research report with respect to each prob- 
lem area. These reports will summarize or make reference to present 
practices, procedures and statutory provisions in Wisconsin (based 
upon research already completed), will summarize statutory pro- 
visions of other states relating to rule-making procedure, will sum- 
marize the relevant comments of lawyers, political scientists and 
others who have contributed to the literature in this field, and will 
discuss constitutional problems, if any. Each report, moreover, will 
be accompanied by a draft of suggested legislation so as to provide a 
basis for discussion and committee action. The breadth of the report 
or of the draft of suggested legislation is not, of course, any indica- 





sublegislate is adequately defined and limited to the purposes now desired to 
be accomplished by the basic legislation. 
See Seconp PRELIMINARY AND ParTIAL REporT OF THE SENATE INTERIM Com- 
MITTEE ON ADMINISTRATIVE REGULATIONS 9 (Calif. 1953). 
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tion of the scope of proposed legislation which eventually will be 
recommended by the committee; rather, it is an indication that the 
committee will have considered a large number of alternatives before 
it makes its final recommendations. 

The committee is not relying solely on the material which has been 
and will be compiled by the research staff. At its meeting of Sep- 
tember 11, 1953, the committee adopted a resolution authorizing its 
chairman to appoint “an advisory committee of state department 
administrative officials who are especially conversant with rule- 
making powers to assist the staff and the committee in their work” 
and a resolution urging the Wisconsin Bar Association to appoint 
“an advisory committee to assist and counsel with the staff and the 
committee on the important work ahead.” Both advisory committees 
have been appointed and stand ready to lend their assistance.’* The 
Milwaukee Bar Association also is working toward a solution of 
certain problems relating to administrative rule making. In addition 
to obtaining the assistance of these various advisory committees, the 
committee expects, when its work has progressed sufficiently, to con- 
fer with others who have a recognized standing in the field of ad- 
ministrative law. Present plans also call for a number of public 
hearings to be held throughout the state. Thus, if these plans are 
consummated, administrators, the bar and the general public all 
will have an opportunity to contribute to the improvement of ad- 
ministrative rule making in Wisconsin. 





18 Members of the Wisconsin Bar Association advisory committee are Att’y 
Robert M. Rieser, Madison, chairman; Att’y Robert B. L. Murphy, Madison, 
vice-chairman; Prof. Ray A. Brown, Madison; Attorneys Thomas E. Fairchild, 
Milwaukee, Maxwell H. Herriott, Milwaukee, W. L. Jackman, Madison, George 
1 Mooney, Plymouth, Edward T. O’Neill, Fond du Lac, and Glenn W. Stephens, 

adison 


Members of the advisory committee of department administrators are: 
P. Steinmetz, member of the public service commission, chairman; Donald N. 
McDowell, director of the department of agriculture, vice-chairman; Stewart 
Honeck, deputy attorney general, secretary; Harry W. Harder, director of the 
department of taxation; George M. Keith, director of the department of public 
welfare; John R. Lange, insurance commissioner; Dr. Carl N. Neupert, state 
health officer; Edward J. Samp, director of the department of securities; Ernest 
F. Swift, director of the cofservation department; and Voyta Wrabetz, chairman 
of the industrial commission. 











The Need for Court Organization 


E. Haroitp Hatiows* 
J. R. DeWitrt 


INTRODUCTION 


The ideal court system should provide every litigant with the 
opportunity for a prompt, fair trial before an honest, competent, 
independent, unbiased court in all cases. 

No matter how well the courts are organized the system’s effi- 
ciency will. depend largely on the capacities of the men occupying 
the bench. Just as a good mechanic can sometimes do excellent work 
with a poor machine, a strong bench may operate with a reasonable 
degree of efficiency even if the organization of the courts is archaic. 
This article deals with the organizational phase of the problem of 
court efficiency. 


THE MOvEMENT FOR CouRT REORGANIZATION 

The English Judicature Acts of 1873 and 1875 substantially re- 
vamped the judicial system of England by consolidating eleven 
previously existing courts into one Supreme Court of Judicature 
which is divided into two branches, one having full original juris- 
diction and the other handling appeals.’ Prior to this time the English 
system was far out of date and unresponsive to the needs of the 
people, as was forcefully portrayed in the writings of Dickens. 

In 1906 Dean Roscoe Pound sounded the first warning in America 
of the failure of our court systems in an address before the American 
Bar Association. He stated: 


Our system of courts is archaic in three respects: (1) In its 
multiplicity of courts, (2) in preserving concurrent jurisdictions, 
(3) in the waste of judicial power which it involves.? 


* A.B. 1926, Marquette; J.D. cum laude 1930, University of Chicago Law 
School; Professor of Law, Marquette Law School; member, Wis. Judicial Council 
since 1951; Chairman, Wis. State Committee of 'A.B.A. Section on Judicial Ad- 
ministration since 1949; President, Wis. Bar Ass’n, 1953; partner, Marshutz, 
Hoffman and Hallows, Milwaukee. 

¢t B.A. 1940, LL.B. 1942, Wisconsin; Bus. Mgr. and Executive Editor, Wis. 
Law Review, 1941-42; Ass’t Prof., Wisconsin Law School, 1947-1951; Executive 
Secretary, Judicial Council, since 1951. 

18 Law Reports 306, 36 & 37 Vict. Ch. 66 and 10 Law Reports, 759, 38 Vict. 
ai bo See a at page 9 of Jackson, THE MAcHINERY OF JUSTICE IN ENGLAND 

. 1953). 

2 29 A.B.A. Rep.395, 409 (Part I 1906). The full speech is reprinted in VANDERBILT, 
Cases AND OTHER MATERIALS ON MODERN PROCEDURE AND JUDICIAL ADMINIS- 
TRATION 32 (New York 1952). 
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In this speech Pound suggested a unified court quite similar to the 
English system, so as to avoid all questions of jurisdiction over 
subject matter. 

In 1909 a special committee of the American Bar Association made 
a report submitting some fundamental principles of judicial reform. 
The first principle was: 


The whole judicial power of each state, . . . should be vested 
in one great court, of which all tribunals should be branches, 
departments or divisions.’ ‘ 


Pound has consistently advocated this plan. In 1940 he wrote: 


. The controlling ideas should be unification, flexibility, con- 
servation of judicial power, and responsibility. Unification is 
called for in order to concentrate the machinery of justice —_ 
its tasks, flexibility in order to enable it to meet speedily and 
efficiently the continually varying demands made upon it, re- 
sponsibility in order that some one may always be held "and 
clearly stand out as the official to be held if the judicial organi- 
zation is not functioning the most efficiently that the law and 
the nature of its tasks permit. Conservation of judicial power is 
a sine qua non of efficiency under the circumstances of the time. 

. . instead of setting up a new court for every new task we should 
provide an organization flexible enough to take care of new 
tasks as they arise and turn its resources to new tasks when 
those to which they were assigned cease to require them. The 
principle must be not specialized courts but specialist judges, 
dealing with their special subjects when the work of the courts 
is such as to permit, but available for other work when the 
exigencies of the work of the courts require it. 

. all the judges should be judges of the whole court. . . . 
No doubt opinions will differ as to the proposal to include the 
tribunals for the disposition of causes of lesser magnitude in a 
plan for unification of the judicial system. But no tribunals are 
more in need of precisely this treatment. The amount of money 
involved has a direct relation to the amount of expense to which 
the law may reasonably subject litigants and thus may well 
determine to which branch of the court a case should be assigned. 
But it does not necessarily determine the difficulty of the case. . . . 
A judge dignified with the position and title of Judge of the 
Court of Justice of the State, assigned to the County Courts, 
is none too good for cases which are of enough importance to the 
parties to bring to the court and hence ought to be important 
to a state seeking to do justice to all.‘ 


Pound has not stood alone in advocating the unified court. Nearly 
all serious students of the problems of court organization agree that 


334 A.B.A. Rep. 578, 589 (1909). 
4 PounD. ORGANIZATION OF CourRTS 275-279 (1940). 
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his plan or a variant of it represents the ideal court organization.‘ 
Several jurisdictions, in addition to England, now have court organ- 
izations with all or some of the aspects of the unified court.* 

In 1915 the Report of the Joint Committee of the Legislature on 
Investigation of the Organization and System of the Courts in Wis- 
consin (the ‘‘Winslow Committee’’) made this statement: 


To accomplish these results it is now maintained by many, 
and upon very ——— reasoning, that the judicial power of 
the state should be vested in one great court of which all, or 
substantially all, judicial tribunals in the state should be branches 
or divisions. Nor is this idea merely academic or theoretical. 
In substance it has been tested out with eminently satisfactory 
results in England and in some of her colonies, among which 
pars may be specially mentioned our neighboring province of 

ntario. 


After describing the many advantages of such a system the com- 
mittee report said: 


Your committee fully appreciates, however, that no such 
system of courts could be instituted in this state without radical 
and sweeping changes in our Constitution, in effect establishing 
an entire new system of courts. The committee is convinced that 
no such recommendations were expected from it and it has 
therefore confined itself to recommendation of changes in the 
existing system.® 





5 REPORT OF THE COMMITTEE ON UNIFICATION OF THE COURTS TO THE JUDICIAL 
CounciL oF Minnesota (1942). Virtue, Improvi' bdo —_— a Courts, AN- 
NALS 141-146 (May 1953). Sunderland, Prob the Operation of 
a State Court S =” 1950 Wis. L. Rev. 585. Reston, Centanaiandl oct Statutory 
Courts, 1949 s. L. Rev. 706. Stuzs & BasyYE, Tue ORGANIZATION OF THE 
PROBATE , ern in AMERICA. PROBLEMS IN PROBATE Law INCLUDING A MopEL 
PropaTe Cope 385, 483 (1946). New Judicial Article Ny some to Modernize 
Illinois Court System, 36 J. Am. Jup. Soc’y. 106 (1952). Taft, Possible and Needed 
Reforms in the Administration of Civil Justice in the Federal Courts, 6 id. 36 (1922); 
Do Courts Exist for Judges?, 5 id. 5 (1921); Chicago Demands _ Court, 
& id, 173 (1921); How to Unify State Courts, 6 id. 101 (1922); y Tolerate 
Inferior Courts, 4 id. 22 or Model Judiciary Article, 3 id. 132 Miho). The 
=a. Judicature Act, 1 id. 101 (1917); Unified State Court, 1 id. 5 

1917). 

* Snyder, New Puerto Rico Judicial System is Modern & Efficient, 36 id. 134 

(1953); 2 Rev. Strats. Ontario c. 190, §§ 3, 7, 11 and 113 (1950); s: Const. 

1, 4c & 5; DeERING’s Cauir. Crvi Procepure Cope, pt. I, tit. I, 
Chs. I-V-A (1949); “han Const. Art. V §§1 & 6; Iowa Cope Ann. Ch. 604 
(1946); N. J. Const. Art. VI. 

? Report oF Joint CoMMITTEE OF THE LEGISLATURE OF WISCONSIN ON IN- 
VESTIGATION OF THE ORGANIZATION AND SYSTEM OF THE CouRTS IN WISCONSIN. 
3 (Madison 1915). This committee had a distinguished a ay consisting 
of John E. ~~ y Frank M. Hoyt, August C. Backus, W. Hurlbut, 
Archie McComb, A. J. Hedding, C. A. Fowler, Christian Doerfler and John B. 
Winslow as chairman. Oliver S$. Rundell assisted the committee. 


* Td. at 4. 
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In 1930, Arthur W. Kopp devoted his presidential address to the 
state bar to the subject of court organization® and W. T. Doar ad- 
dressed the bar on the related subject of judges practicing law on the 
side.!° Kopp referred to the Wisconsin system as “a crazy quilt 
pattern of a judicial system.” 

In its 1951 report the Judiciary Committee of the Wisconsin 
Legislative Council “‘. . . concluded at an early date that . . . it would 
be guided by the sound principles laid down by that distinguished 
legal scholar, Roscoe Pound. . . .”!! The committee felt that statistics 
and facts were necessary to deal with the problem. It recommended 
creation of a judicial council to collect statistics and to make recom- 
mendations as to court organization. 


THE GROWTH OF THE WISCONSIN CourT SysTEM 
Territorial System 

In territorial days there was a three judge Supreme Court. There 
were judicial districts in the territory with a court for each district 
presided over by one of the judges. of the Supreme Court. District 
courts handled civil and criminal matters except for those handled 
by justices of the peace. Judges of probate in each county, or com- 
bination of counties combined for judicial purposes, handled probate 
matters.!? Supreme Court judges were appointed by the president of 
the United States with the advice and consent of the Senate.’* Other 
judicial officers were appointed by the governor with the advice and 
consent of the legislative council." 

Later during territorial days, provision was made for election of 
judges of probate and justices of the peace. There could not be 
more than three justices of the peace in a town. Both judges of pro- 
bate and justices of the peace were paid strictly on a fee basis. 

In 1846 an act to incorporate the City of Milwaukee provided that 
the city council should designate one of the justices of the peace as 
police justice. He had exclusive jurisdiction to conduct all examina- 
tions and criminal trials within the city and had exclusive jurisdic- 
tion of civil actions where the city was a party. However, this “ex- 
clusive’’ jurisdiction did not affect jurisdiction of the district court 
or the authority of Supreme Court judges ‘‘as justices of the peace,” 


* 20 Proceepines or Wis. S.B.A. 10 (1930). 

10 Jd. at 81. 

"1 Wis. Leaistative Councit 1950 Report, Vol. III, 92. 
12 5 Stat. 13 (1836) (a special act of Congress). 

13 5 id. 14. 

4 5 id. 13. 
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so in effect it merely abolished certain jurisdiction of the justices of 
the peace in Milwaukee. The police justice was paid a salary and the 
fees collected were paid to the city." 


1846 Constitutional Convention 

The judiciary committee of the 1846 constitutional convention 
proposed separate supreme and circuit courts (to avoid log-rolling 
by judges hearing appeals from the decisions of each other), and 
proposed no other courts but justices of the peace and probate 
courts, thinking that county courts and side judges would be a 
“cumbrous machinery and useless appendage.’’'* A committee report 
was accepted which stated that “it is inexpedient to abolish justices’ 
courts at the present time.”?” A motion to forbid justices from re- 
ceiving fees or perquisites of office was defeated.'® 

There were suggestions both to establish county courts with pro- 
bate and such other jurisdiction as the legislature might provide, 
and to give district judges probate jurisdiction.'® A motion prevailed 
to permit the legislature to establish inferior courts and a spirited 
discussion arose when Ryan moved to strike a provision relating to 
municipal courts.*° Tweedy said cities needed separate police courts 
for speedy trial of minor offenses and that since cities have more of 
such offenses than rural areas it would not be fair to charge the 
county at large.*! Ryan also favored speedy justice but not unequal 
justice and he felt municipal courts gave a city creditor an advantage 
over the country creditor who could not constantly be on watch to 
take advantage of speedy judgments.”” 

The convention finally agreed that the legislature could “. . . vest 
such jurisdiction as shall be deemed necessary in municipal courts, 
and shall have power to establish inferior courts. . . .””* 

16 Wis. Laws 1846 (An Act to Incorporate the City of Milwaukee), §§ 15-20. 

% Quaire, THE CONVENTION OF 1846 286-287 (1919). By “‘side judges” the 
committee apparently referred to associate judges sitting in courts of oriepent i 
jurisdiction, for side judge means an associate judge. BALLENTINE, Law 

ICTIONARY WITH PRONUNCIATIONS 1201 (2d ed. 1948). See also minority report 
in QualIrFE, op. cit. supra, at 303. 

17 QUAIFE, op. cit. supra note 16, at 271. 

18 Td. at 528. 

19 Td. at 537 as to county courts, and at 303 as to giving district judges probate 
jurisdiction. 

20 Td. at 494-495 and 500. Edward George Ryan, who became a Supreme Court 
justice in 1874 and later chief justice, participated vigorously in constitutional 
debates. See id. at 789 for biographical sketch. 

1 Jd. at 494. Tweedy was a prominent Milwaukee lawyer who had been re- 
ceiver of the Milwaukee & Rock River Canal Co., and a member of the territorial 
council. In 1847 he was elected as territorial delegate to Congress and was a 
ae ye ya state governor in 1848. See id. at 796 for biographical sketch. 

. at b 
Py oo II, The Constitution of 1846. Art. VII, § 2) at 739. See also 
- a a 
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1848 Constitutional Convention 


Most of the discussion concerning the judiciary at the 1848 con- 
vention involved whether there should be a separate Supreme Court 
and whether judges should be elected or appointed, but the question 
of establishing county courts was also vigorously debated. 

Kilbourn said: 

The county courts would do all minor business more ex- 
peditiously and with less expense than the circuit courts; and 
to make them also courts of probate would give a character and 
a an gs that branch which probate courts had not possessed 

ore. 


He added that probate courts had not received the attention their 
importance demanded since the whole property of the county had 
to go through probate each generation and that probate judges had 
not always been the right men for the job. He wanted to elevate the 
character of probate courts and have business done openly before 
the public. (From several allusions in the debate to business being 
done openly, it would seem that territorial judges of probate handled 
much of the work in chambers.) 

Doran, who was a strong advocate of the establishment of county 
courts, said: 


Why drive suitors in every small matter to the circuit court, 
with its interminable delays and proportionate fees, when justice 
might be done them, as it were, at their own doors by the county 
courts?” 


Estabrook said that the granting of writs, orders and certificates 
could be done by the county court which would always be accessible, 
whereas the circuit judge might be far away when needed.”* 

Dunn (the territorial chief justice) felt that since the legislature 
could create inferior courts it could create county courts, and since 
they would do other business they might well be given the probate 
business also. He said, however, that the constitutional system 
should be cheap and adequate for present wants and that the legis- 


*% QuaIFE, THE ATTAINMENT OF STATEHOOD 607 (1928). Kilbourn was an 
engineer, a founder of Milwaukee, a promoter of the Milwaukee & Mississippi 
Railway, a territorial legislator and candidate for Congress. He served the 
of two terms as mayor of Milwaukee in 1848 and was a candidate for senator 
in 1855. See id. at 914 for biographical material. 

% Td. at 611. John L. Doran was Milwaukee city attorney in 1847. He served 
in the state legislature and after a in the Civil War practiced law in 
Chicago. See id. at 913 for biographical sketc 

% Id. at 611. Experience Estabrook had been district attorney for Walworth 
County. He later served as a legislator and attorney general of Wisconsin, and 
also territorial attorney general, delegate to Con and as revisor of statutes 
of Nebraska. See id. at 924 for biographical sketch. 
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lature could add courts as business and population might warrant 
in the future. He admitted that probate business was important and 
involved the most intricate questions in the law and that the office 
of probate judge should be well filled.?” 

Another of Doran’s arguments was that the expense of county 
courts would not be much greater than that of probate judges. A tax 
could be imposed on suits to pay most of the expense and the county 
could regulate the judge’s salary based on the amount of business 
done. (Judges of probate were paid from fees.) He pointed out that a 
municipal court in Milwaukee, apparently referring to the police 
justice, “actually paid a revenue to the city above its expenses.” 
He said probate business would be better done and civil and criminal 
matters would be facilitated, claiming it took 18 months to bring a 
suit to its conclusion in district court. 

It was stated by delegate Chase that maybe Milwaukee needed a 
county court but Fond du Lac did not, and they were engaged in 
“forming a constitution for the whole territory—not for Milwaukee 
only.’’?* Lovell felt the judicial force suggested was sufficient except 
for Milwaukee and that providing the legislature could establish 
municipal courts would solve the Milwaukee problem. He contended 
it was the organization of courts, not the business done, which was 
expensive and said: 

Give judges as much as they could do—work them hard, and 
pay them well—and the business would be better done than if 
divided among many.*° 

Doran favored cutting the number of circuit judges since better than 
half of the people lived in the 3d District, Milwaukee, Racine and 
Brown counties containing from 114,000 to 140,000 people, and the 
judges could easily handle four times as much business.*! 

It was claimed by Martin that Judge Miller of Milwaukee was not 
overburdened, yet Sanders pointed out that court business in Mil- 
waukee was between one and two years behind.*? Martin said that 





37 QuaAIFE, op. cit. supra note 24, at 608 and 612. 

8 Td. at 611. 

29 Jd. at 613. Warren Chase was founder of the Ceresco cooperative community 
at Ripon. See id. at 905 for biographical sketch which refers to Wis. Hist. CoL- 
LECTIONS X XVII (Constitutional deries II) 765-766. 


%° QUAIFE, op. cit. supra note 24, at 614. Frederick S. Lovell represented Racine 
County at the convention. See id. at 917, which refers to W1s. Hist. CoLLECTIONS 
XXVII (Constitutional Series II) 782. 

31 QUAIFE, op. cit. supra note 24, at 730. See id. 2 as to Governor Dodge’s 
estimate of the population of Wisconsin. 

* Jd. at 682 and 731, respectively. Morgan Lewis Martin was a Green Bay 
lawyer, member of the Michigan legislative council and the Wisconsin territorial 
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two years would not pass before Milwaukee would have a municipal 
court with the power of a circuit court, and the circuit judge would 
then have nothing to do in Milwaukee.* 

When this constitution was framed there was a rural economy 
with poor transportation facilities and the territory was not populous 
or wealthy by present day standards. These factors urged large cir- 
cuits for handling most serious crimes and civil claims of over $50, 
judges of probate paid on a fee basis instead of county courts, justices 
of the peace paid on a fee basis and the circuit judges sitting as 
Supreme Court justices. Consequently the constitution as initially 
adopted provided for five one-judge circuit courts and that the cir- 
cuit judges sitting together constituted the Supreme Court. It pro- 
vided for a judge of probate in each county and for justices of the 
peace in towns, cities and villages, with the number and classification 
of justices to be regulated by the legislature. 


State Legislation 

The ink was scarcely dry on the constitution when the 1848 legis- 
lature created a Milwaukee Municipal Court having concurrent 
jurisdiction with the circuit court in all civil cases and in all criminal 
cases except capital cases.* This act was repealed in 1849 but 
Chapter 86 of the Revised Statutes of 1849 established county 
courts with power to try 

. . . all civil actions arising within the county for which such 

courts shall be held; and all transitory actions, although the 

same may not have arisen within the county, where the debt or 


damages demanded do not exceed the sum of five hundred 
dollars, (excepting actions of ejectment)... . 


These courts had exclusive appellate jurisdiction from justices of the 
peace and by consent of the parties could try any civil action with- 
out limitation as to amount. 

All civil jurisdiction except probate was stripped from the county 
courts, except in Milwaukee, by Chapter 93 of the Laws of 1854. In 
the same session the Dane County Court was given jurisdiction up 
to $20,000 by Chapter 21 which was repealed at the same session by 





council, territorial delegate to congress and was president of the 1847-48 con- 
stitutional convention and later a county judge. Bee id. at 900 for biography. 
Horance T. Sanders was a Racine attorney who later became district attorney 
and assemblyman. See id. at 918 for biography. 

3 Jd. at 682-683. 

% Wis. Laws 1848, p. 68 (no chapter number). 

% Wis. Laws 1849, c. 55. 
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Chapter 54. This repeal may have been related to creation of the 9th 
Circuit composed of Dane, Jefferson and Sauk counties,* Dane 
County having formerly been in the 2d Circuit with Milwaukee, 
Waukesha and Jefferson counties. 

In 1885 La Crosse County Court was given civil jurisdiction to 
$5,000*’ and similar jurisdiction was given to Dane and St. Croix 
County Courts in 1858.** The title of the act relating to St. Croix 
also mentions Douglas and La Pointe Counties but the latter counties 
are not mentioned in the text. In the same session Pierce County 
Court received jurisdiction to $1,000 and Columbia County Court 
to $500.*° In 1859 extra jurisdiction was taken away from Pierce 
County Court but additional jurisdiction was given to county courts 
in Monroe, Bad Ax and Crawford Counties.“ Jurisdiction of the 
Dane County Court was slightly changed and the judge paid a 
salary of $1,500 in addition to fees, and the La Crosse County Court 
was given concurrent jurisdiction with the circuit court in civil 
actions, with no monetary limitation.*! A municipal court was set up 
in Milwaukee having concurrent jurisdiction with circuit court in 
all criminal matters except those punishable by death or life im- 
prisonment. The judge was to be paid a salary of from $2,000 to 
$3,000 by the city. This salary was set by the aldermen, but the 
county was to reimburse the city for half of the sum.‘ In 1860 extra 
jurisdiction of county courts was abolished in Crawford, Monroe and 
Columbia Counties and a limit of $10,000 was set in La Crosse 
County, but Ashland and Winnebago Counties were given extra 
jurisdiction and the limit in Milwaukee County Court was set at 
$20,000.** In 1868 this amount was raised to $100,000. 

Further recitation of special court acts seems unnecessary to show 
that since the very beginning of statehood there have been constant 
changes in the jurisdiction of existing courts. Many new courts of 
varying jurisdiction have also been created. This history, especially 
the constitutional debates, underlines the importance of financial 
considerations in shaping our court structure. Emphasis has been 
largely on what is the least amount the state must dole out of its 
treasury to get its judicial business handled, instead of how much 
does the public as a whole need to pay for adequate judicial ma- 

% Wis. Laws 1854, c. 75. 

37 Wis. Laws 1855, c. 13. 

38 Wis. Laws 1858, chs. 76 and 101. 

3? Wis. Laws 1858, chs. 123 and 124. 

«© Wis. Laws 1859, chs. 36, 77, 95 and 114. 

41 Wis. Laws 1859, chs. 52 ‘and 104. 


Wis. Private & Local Laws 1859, c. 199 
4 Wis. Laws 1860, chs. 41, 167, 181, 197, 211, 361 and 362. 
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chinery. The state pays the salaries of Supreme Court justices, cir- 
cuit judges and their reporters while the counties and other munici- 
palities pay the judicial salaries and other costs of operating county, 
municipal and inferior courts. No new circuit courts were created 
between 1911 and 1949, although Wisconsin’s population increased 
from 2,333,860 to 3,434,575 between 1910 and 1950.*4 

Absence of cost to the state treasury explains the lack of legisla- 
tive resistance to the creation of statutory courts and to changes in 
their jurisdiction, but it does not explain the demand for these 
legislative acts. Some reasons for the demand are as follows: 

1. The workload in circuit court was too heavy for any judge to 

handle. 

2. The circuit judge was physically or mentally incapacitated. 

3. The circuit judge was unwilling to handle certain kinds of 

matters. 

4. The bar was dissatisfied with the way the circuit judge handled 

certain kinds of matters. 

5. The circuit judge was unpopular with the bar. 

6. Lawyers wanted a judge available almost daily in their county 

or city. 

7. An inferior or municipal court judge wanted increased juris- 

diction for added prestige or to use as an argument in seeking 
@ pay increase. 

8. Some lawyer or lawyers desired the office of judge. 

9. Lawyers wanted to have a choice between judges in certain 

kinds of matters. 

It would seem the bench and bar are largely responsible for the 
growth of courts of special jurisdiction, for even if non-lawyers made 
the demands upon the legislature their information concerning the 
local situation was largely dependent upon lawyers and judges. 


Wisconsin’s Court SysTEM AT PRESENT 
Jurisdiction 

The present court system is a far cry from the one set up by the 
constitution, where there was uniformity of jurisdiction in circuit 
courts, in justices of the peace and in judges of probate. Wisconsin 
now has a Supreme Court with seven justices, 22 circuit courts with 
31 judges,“ 71 county courts with 72 judges and 34 other inferior 

“4 Some additional branches of court were authorized during this period, three 
in the Second Circuit and one in the Ninth Circuit. 

4 The 1953 legislature authorized an additional branch for the Second Cir- 


cuit, so that, commencing in May of 1954, there will be 32 circuit judges. See 
Wis. Laws 1953, c. 327. 
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and municipal courts with 41 judges, in addition to over 800 justices 
of the peace and police justices. 

All county courts now have uniform probate jurisdiction and all 
but eight also have juvenile jurisdiction. Special acts give 47 of these 
courts civil jurisdiction ranging from $200 to $500,000, with no 
maximum amount in some kinds of cases, and give 44 of these courts 
criminal jurisdiction varying from that concurrent with a justice of 
the peace to that concurrent with a circuit court except for murder 
cases.“* Ten additional county courts not given criminal jurisdiction 
by special act can sentence upon a plea of guilty to crimes not punish- 
able by more than five years imprisonment under Wis. Stat. Sec. 
357.20 (1953). 

Other inferior courts vary from the Superior Court of Douglas 
County, which has state wide jurisdiction to the amount of five 
million dollars,‘? to the Municipal Court for the Western District of 
Waukesha County, which has jurisdiction only in the western part 
of the county to the amount of $200 in civil cases.** The Civil Court 
of Milwaukee County has no criminal jurisdiction,” while the Su- 
perior Court of Douglas County can try all crimes except duelling 
and challenging to a duel.*° 

While municipal courts are limited territorially to a municipality 
(in most instances a county), they vary greatly as to subject matter 
jurisdiction. The Municipal Court for the City and County of Mil- 
waukee has criminal jurisdiction concurrent with the Circuit Court 
in Milwaukee County,* while the Second Municipal Court of Bay- 

“ See 1950 Wis. ANNOTATIONS 1620-1920 for special court acts as they existed 


prior to the 1951 legislative session, and also a helpful summary of these laws 
on they existed in 1948 compiled by Karlen and Martinson, in 1949 Wis. L. Rev. 





47 1950 Wis. ANNOTATIONS 1683. See § 2 of act creating this superior court. 

#8 1950 Wis. ANNOTATIONS 1898. See § 3 of the act mney aye court. Despite 
being denominated a “municipal court” by the legislature this court has been 
held to be an “inferior court” within the contemplation of Wis. Const. Art. 
VII, § 2. Shaffel v. State, 97 Wis. 377, 72 N.W. 888 (1897). The territorial juris- 
diction of this court is not coextensive with one municipality but extends through- 
out the western part of the county, being bounded on the east by town lines. 
See § 1 of the act er sa, er court in 1950 Wis. ANNotatTIons 1898. For a dis- 
cussion of the distinction between municipal and inferior courts, see State ez. rel. 
Schneider v. Midland I. & F. Corp., 219 Wis. 161, 262 N.W. 711 (1935). 

©1950 Wis. Annotations 1777 (§5 of the Civil Court Act). Judges may 
exercise some criminal jurisdiction when performing the duties of a judge of the 
District Court of Milwaukee a See 1950 Wis. ANNOTATIONS 1789 (§ 29 
of the Civil Court Act) and 1950 Wis. ANNoTATIoNsS 1796 (§ 8 of the District 
Court Act). 

5° Td. at 1683 (§ 2 of the Superior Court Act). 

5 Jd. at 1790 (§ 2499 of the Municipal Court Act). See also State v. Krause, 
260 Wis. 313, 319-321, 50 N.W.2d 439, 442-443 (1951), for a discussion of the 
constitutionality of vesting the municipal court with so much jurisdiction. 
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field County has criminal jurisdiction concurrent with a justice of 
the peace.*? 

Justices of the peace do not have uniform jurisdiction, and it is 
not clear that police justices established under Wis. Stat. Sec. 62.24 
(1953) have uniform jurisdiction. The reason for this is that special 
acts frequently give a court exclusive jurisdiction in certain types of 
actions over which justices would otherwise have jurisdiction.” 

Jurisdiction has even been carved away from many circuit courts 
by special court acts. This possibility seems to have been contem- 
plated by the constitution, frequently indulged in by the legislature, 
and approved by the Supreme Court in several cases. It is thus 
impossible to say that all of any kind of court in the state—circuit, 
county, other inferior, municipal or justice—have uniform juris- 
diction. 

Matters Handled in Various Courts 


The jurisdiction which a court has and the jurisdiction which it in 
fact exercises many vary substantially. Since January, 1952, the Wis- 
consin Judicial Council has collected statistics as to status of court 
calendars, the kind of matters disposed of and the manner in which 
such disposition was made. The following tentative conclusions may 
be made from an analysis of the 1952 statistics: 





521950 Wis. ANNOTATIONS 1637 (§ 4 of the Second Municipal Court Act). 
This court was held at the unincorporated village of Iron River. The late judge 
was not a lawyer and there are no lawyers resident in Iron River to the knowledge 
of the writers. 

53 See id. at 1637 (§ 4 as to justices in Bayfield County being stripped of criminal 
jurisdiction). Jurisdiction of police justices is quite clear under Wis. Stat. §§ 62.24 
(2) and (5) (1953) where a municipal or inferior court was in existence prior to 
the creation of § 62.24. A later special act, however, might ove exclusive juris- 
diction to a municipal or inferior court of matters over which police justices 
usually have jurisdiction, yet might not abolish the local police justice. 

% Wis. Const. Art. VII, § 2 says: ‘The legislature may also vest such juris- 
diction as shall be deemed necessary in municipal courts, and shall have power 
to establish inferior courts... .” Art. VII, §8 says: “The circuit courts shall 
have original jurisdiction in all matters civil and criminal within this state, not 
excepted in this constitution, and not hereafter prohibited by law; . . .”” (emphasis 
supplied). Cases permitting jurisdiction to be divested from circuit court are 
Bookhout v. State, 66 Wis. 415, 28 N.W. 179 (1886); Lannon v. Hackett, 49 
Wis. 261, 5 N.W. 474 (1880); Goyke v. State, 136 Wis. 557, 117 N.W. 1027 
(1908); State v. Krause, 260 Wis. 313, 50 N.W.2d 439 (1951). See also Hicks v. 
Hardy, 241 Wis. 11, 4 N.W.2d 150 (1942), holding that probate jurisdiction is in 
county rather than circuit court. 

5 The word tentative should be emphasized since the conclusions are based on 
fi for only one year. It is not known whether this is a representative year. 
The statistics are quantative and not qualitative: a default divorce and a 
day jury trial both count as one case disposed of. No figures were collected from 
justices of the peace and no figures were collected as to civil cases disposed of by 
small claims or justice court procedure. See 1953 BrennIAL REPORT OF JUDICIAL 
Councit, State or Wis. 148 (Appendix 27) for a more detailed explanation of 
statistics collected. 
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As a general rule in counties with populations under 15,000, there 
is not extensive jurisdiction in county court and there are few other 
inferior and municipal courts. In other counties with populations 
under 50,000 it is usual for county courts to have broad jurisdiction, 
with few other statutory courts present. In counties having popula- 
tions over 50,000 there are usually courts in addition to circuit and 
county courts. In about half of these counties the county court has 
broad jurisdiction. In all counties most tort matters are handled in 
circuit court. In the larger counties, most crimes, ordinance viola- 
tions and divorces are usually handled in municipal or inferior 
courts; in most medium-sized counties these matters are typically 
handled in county court, and in the small counties most of these 
matters, except ordinance violations, are usually disposed of in cir- 
cuit court. To these generalizations there are, of course, many ex- 
ceptions.® 

In 1952 there were 20,187 civil cases disposed of by all courts using 
circuit court type procedure, as contrasted with justice or small 
claims procedure.*’ Divorce cases comprise the largest class of these 
cases; there were 6,425 divorce cases, or 31% of the total. Contract 
cases, other than real estate transactions, accounted for 4,938, or 
approximately 24.4%. There were 2,973 automobile accident cases, 
which accounted for 14.7% of the civil cases. Outside of Milwaukee 
County, where 2,540 divorce cases were disposed of by the circuit 
court, inferior and municipal courts disposed of 795 divorces and 
county courts heard 1,528 divorces. In statutory courts the volume 
of divorce actions is greater than that in the circuit courts outside of 
Milwaukee County. But in the state as a whole, 58% of the divorces 
were handled in the circuit courts and the remainder in the other 
courts of record.®* 

Considering the statistics on non-jury cases, not including defaults 
before the clerk alone under Wis. Stat. Secs. 270.53, 270.61 (1951), 
the circuit court disposed of about 57% of these cases and the statu- 
tory courts the rest. Of the total non-jury cases disposed of in the 
circuit courts over one-half were handled in Milwaukee County. 





For example: the County Court of Green Lake County, in a county having 
a 14,800 population, has extensive civil and criminal jurisdiction; in Grant 
County, having a population of 41,500, there is no special act conferring extra 
jurisdiction on the county court; and in Marathon County, although there is a 
population of 80,300, there is no ’ statutory court other than the county court. 

§7 1953 BrenntaL Report oF Jupicia, Councit, State or Wis. 169 (Ap- 
pendix 31). 

58 Td. at 169 (Appendix 31) and at 264 (Appendix 50). 

5* Jd. at 181 (Appendix 33) and at 264 (Appendix 50). 

60 Td. at 264 (Appendix 50). 
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There were only 714 jury trials commenced in civil cases, which 
amounts to 314% of the civil cases disposed of in 1952. Most of 
these jury trials (81% of them) were handled in the circuit court. 
Not all of the 714 jury trials went to judgment, however, 229 being 
settled after the trial began.** 

Of all the criminal and ordinance violation cases disposed of in 
1952 by all courts (except justices) 75% were automobile violation 
cases. This does not include parking violations, negligent homicide 
and automobile larceny. Only 1.3% of all the criminal and ordinance 
violation cases were disposed ‘of in the circuit court, the great ma- 
jority being brought in inferior and municipal courts. Over one-half 
of all such cases were disposed of in Milwaukee by the statutory 
courts. In this class of cases there were very few jury trials. Of the 
93% of the criminal and ordinance violations in which the accused 
was found guilty of the offense charged, 72% of them were on pleas 
of guilty, nolo contendere or bail forfeitures in ordinance cases, 27.9% 
were non-jury cases and .1% were jury trials.*’ The circuit courts 
handled only 1,152 criminal and ordinance violations. There were no 
convictions in 249 cases; 42 convictions were of offenses other than 
the principal one charged, and in 858 cases there were convictions 
of the offenses charged. Of these 858 convictions in the circuit court, 
683 were on pleas of guilty or nolo contendere, 137 were court trials 
and 38 were jury trials.** 

In the county courts in 1952 there were a total of 12,825 administra- 
tion and guardianship matters and 26,131 probate matters other 
than administration and guardianship disposed of.*® Of the matters 
other than administration and guardianship, 97.9% were granted 
uncontested.”° The heavy load of public assistance matters amounted 
to 5,713 cases.7! Of the 1,960 guardianships that were terminated, 
there were contests in 179. There were 56 constructions or contests 





$1 1953 BrenniAL Report or Jupici1aL Counci., STaTe or Wis. 169, 174 (Ap- 

pendix 31) and 187, 192 (Appendix 34). 
® Jd. at 187, 192° (Appendix 34) and at 264 (Appendix 50). 

6 Jd. at 199, 204 (Appendix 36). 

* Td. at 199, 204 (Appendix 36) and at 265 (Appendix 51). 

% Td. at 199, 204 (Appendix 36). 

Td. at 205, 209 (Appendix 37). 

87 Td. at 210, 215 (Appendix 38). 

* Td. at 265 (Ap ——- 51). Two counties indicated the number of cases dis- 
posed of but fail show manner of disposition. These cases are counted in 
the total dispositions. 

6° Td. at 251, 253 Copenix $~f and at 254, 257 (Appendix 47). 


70 Td. at 251, 253 (Appe ) 
1 Td. at 247, 250 Caos 45). In the public assistance — are included 
such matters as commitments to county homes, aid to dependent children, old 


age assistance, blind and deaf aid, admissions to tubercular institutions and to 
the Wisconsin General and Orthopedic Hospitals. 


( 
| 
| 
! 
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in the 401 trusts which were terminated and 355 contests or will 
constructions in the 4,673 testate estates. There were 5,294 general 
administrations terminated, in which there had been 241 contests.” 
As in other courts, contested matters count for a relatively small 
percentage of the total business. Of all the guardianship, trust and 
estate matters terminated during 1952, there were 154 in which 
there had been contests of the granting of letters, 109 in which there 
had been will or trust constructions, 313 in which there had been 
claims contests, 67 in which there had been contests of accounts or 
taxes, and 193 in which there had been miscellaneous contests.” 

Much of the judicial business historically considered circuit court 
work is now being done by the statutory courts in varying degrees, 
depending upon the locality. This shifting of traditional circuit court 
cases to statutory courts of concurrent jurisdiction was motivated by 
the needs of various counties. The name of the court seems to have 
little relationship to the actual jurisdiction exercised by it. Circuit 
courts which were once courts of broad and general jurisdiction have 
become, as a practical matter, varying specialized courts in some 
circuits. 

Probate and juvenile procedure is quite uniform throughout the 
state according to law, although as a matter of practice there are 
local variances.” 

Although the statutes specify criminal procedure, circuit court 
procedure, justice court procedure and small claims procedure, 
special court acts frequently vary these procedures. The only safe 
way to proceed in civil and criminal cases in courts other than cir- 
cuit or justice courts is to read the act creating the given special 
court. 

Judges 

All Supreme Court justices and circuit court judges are now 
lawyers serving as judges on a full time basis. There is, however, no 
constitutional or statutory requirement that Supreme Court justices 
and circuit court judges be lawyers. Many statutes creating statu- 
tory courts require that the holder of the judgeship created be a 
lawyer. In 1953 the legislature passed a proposed constitutional 
amendment which would require that the Supreme Court justices 
and circuit court judges be lawyers in good standing for five years 





7 1953 BrenniaL Report or JupiciaL Councit, State or Wis. 254, 257 (Ap- 
pendix 47) and 258, 260 (Appendix 48 

73 Id. at 261, 263 (Appendix 49). 

™ See Wis. Strat. tit. XXIX (as to probate procedure) and chs. 48 and 54 
(1951) (as to juvenile procedure). 
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before appointment or election.”* At the present time three county 
judges are not lawyers and fifteen others engage in private practice. 
The private practice of several of these county judges is of a very 
limited nature, but most of them practice generally except as to 
matters in their own county within the jurisdiction of their own court. 
Of the 41 other inferior and municipal court judges, four are not 
lawyers and twelve practice law part time to some extent. No figures 
are readily available as to police justices and justices of the peace, 
but it is known that a great many of them are not lawyers. Those 
who are lawyers undoubtedly practice, as the work of these offices 
does not require the full time of the incumbents. 

All judges are elected, and vacancies are filled by appointment by 
the governor. The terms of office vary from ten years for Supreme 
Court justices, six years for circuit, county and many inferior and 
municipal court judges, four and two years for other inferior and 
municipal judges, to two years for justices of the peace. 

Compensation for the judicial offices in Wisconsin varies greatly. 
The rate of compensation for Supreme Court justices is $12,000 per 
year, except for the chief justice who receives an additional $500. 
The rate of compensation paid by the state to circuit court judges is 
$10,000 per annum. Some circuit court judges are still receiving 
$9,000 and will continue at that rate until they start a new term. 
Some counties pay additional compensation to circuit judges. When 
this added compensation is included, the highest paid circuit judges, 
those of Milwaukee County, receive $14,000 per annum.”* Among 
the county judges the lowest paid receives $2,412 and the highest, 
$13,500. The lowest paid inferior court judge gets $3,200 and the 
highest paid receives $12,000. The lowest paid municipal judge is 
paid $25, the highest, $14,000. Figures for police justices and justices 
of the peace are not available. A contributing state retirement plan 
is now in effect for Supreme Court justices and for circuit and county 
judges,”’ but its benefits do not extend to other judges in the state. 


OTHER PROBLEMS 
It is apparent that Wisconsin’s judicial business is handled as 
well as it is in spite of, rather than because of, the way the courts 
are organized. 


7% Wis. Laws 1953, Jt. Res. 46. 

7% The state pays $9,000 to judges whose terms began before June 1, 1951, 
and $10,000 to judges whose terms began thereafter. Some counties also con- 
tribute to the salaries of circuit judges. Wis. Stat. §§ 20.73, 252.07, 252.071 
(1951), ~~ Wis. Laws 1953, c. 327. 

77 Wis, Sra. $6 06,90-66.018 (1951), as amended by Wis. Laws 1953, a 61, 
158, 221, 246, 304, 350, 396, 412, 461, 467, 630, 631, 634, 640, 641 and 664 
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Procedure and jurisdiction are unnecessarily complicated since 
each statutory court is tailormade. There has been constant tinker- 
ing with jurisdictional amounts by the legislature and there has 
been no long range policy behind granting or denying the requested 
changes. Today too much time of judges and lawyers is spent in 
determining questions of subject matter jurisdiction and procedure, 
time which could better be spent on the substantive merits of the 
matters before the courts. 

Where courts in the same locality have overlapping jurisdiction 
there is little unity of effort, for it is no affair of one judge if his 
brother judge on the bench of another court is overburdened while 
he has time on his hands. Our system is so inflexible that it is often 
legally impossible for one judge to help another who is overburdened. 
Courts with a judge able to handle all kinds of judicial work are not 
readily accessible in all localities, since county courts have very 
limited jurisdiction in some counties and the circuit judge may be 
forced to spend most of his time in serving other counties in the 
circuit. 

Misdemeanors, ordinance violations and civil cases involving small 
sums are handled by justices without legal training who are paid on 
a strictly fee basis in some parts of the state. In other parts of the 
state qualified judges serving on a full time basis and sometimes 
paid as much as Supreme Court justices handle these matters. 

Chief Justice Olson of the Municipal Court of Chicago was quoted 
in the Journal of the American Judicature Society as saying: 


There are no petty cases in the estimation of the people 
involved in them. The cases looked down upon by the average 
lawyer are often of greater public and social significance than 
so-called important civil causes. As ex-President Taft said, in 
his notable address some years ago at the Congress Hotel, ‘the 
courts of first instance, with their large number of cases in- 
volving often but small amounts, need able judges so that the 
business can be dispatched accurately as well as swiftly.”* 


The fee system encourages bias and lack of independence on the 
part of the judge, since the business upon which his fees depend may 
be taken elsewhere if favorable results are not obtained. Consider- 
ations of private practice may cause bias in a part-time judge. For 
example, a part-time judge might have before him, accused of 
drunken driving, a wealthy gentleman whose estate he has excellent 
prospects of probating. 

Salary control by county boards and city councils works against 





785 J. Am. Jup. Soc’y 5, 13 (1921). 
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an independent judiciary. More than one judge has failed to secure 
a deserved salary raise or has had the salaries of his staff cut dras- 
tically for the apparent reason that he decided some matter against 
the interests of a powerful county board member. One municipal 
judge informed one of the writers that he was told his salary could 
not be raised because his court did not take in enough fines and 
forfeitures. 

The cost of our court system is now shared among the state, 
counties, municipalities and litigants. In 1952 salary payments 
amounted to $371,500 by the state, $673,602 by the counties, and 
$46,621 by municipalities; no one knows how much litigants paid as 
fees toward compensating judges and justices. 

Sharing of costs bears little relation to court jurisdiction, kind or 
amount of work done, or ability of governmental units to pay. For 
example, in 1952 Florence County which has 3,800 population, a full 
valuation of $5,200,000 and net taxable individual income of $1,000,- 
000, paid 51¢ per capita for judicial salaries, while wealthy Dane 
County with 169,300 population, a full valuation of $500,400,000 
and net taxable individual income of $176,600,000, paid only 14¢ per 
capita for judicial salaries.”* 

It is ridiculous to contend that some judicial work is “state” and 
some is “local.’’ The quality of justice should be a matter of concern 
in all kinds of court matters. Is a divorce state business if handled 
in circuit court and county or municipal business if handled in county 
or municipal court? Has the state less interest in a criminal case in 
municipal court where the state is a party and the accused may be 
committed to a state institution, that in an automobile accident case 
in circuit court which may decide whether Doe’s or Roe’s insurance 
company will pay damages? 

Courts financed by counties and municipalities handle most of the 
commitments and admissions to state institutions, and collect state 
estate and inheritance taxes. The state has a more direct interest— 
both financial and otherwise—in these criminal, probate and juvenile 
matters than in civil litigation. 


CONCLUSION 


Any study of the organization of Wisconsin courts must consider 
the problem on a statewide basis. The cost of the entire system should 
be worked out on a more equitable basis. The fee system and part- 
time judges should be considered and dealt with. Procedure and 





79 1953 BrenNNIAL Report oF JupiciaL Councit, State oF Wis. 110. 
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jurisdiction should be simplified and the present organization modi- 
fied so as to provide for greater unity of judicial effort and more 
flexibility to avoid waste of judicial manpower. All localities should 
have competent judges readily available to handle all the judicial 
work of that locality. 

The Wisconsin Judicial Council, which is currently studying the 
problem, hopes to present in the near future a tentative plan to 
accomplish most of these aims. The bench and bar of Wisconsin 
should consider this plan in all its implications and make known 
their suggestions. Through cooperation and exchange of ideas a 
practical, efficient and acceptable plan of court reorganization can 
be finally formulated and put into effect. 














The Riddle of Double Jeopardy in Wisconsin: 
The Defendant's View 


Witu1aM W. Boyer, Jr.* 


Any person accused of crime in the United States has the right to 
be free from being placed twice in jeopardy of punishment for the 
same offense. The Constitution of the United States and the con- 
stitutions of forty-three states have provisions similar to that clause 
in the Wisconsin constitution providing that “. . . no person for the 
same offense shall be put twice in jeopardy of punishment.’’! 

Blackstone referred to this principle as a “universal maxim,”? and 
Bishop characterized it as “with us fundamental to a degree sur- 
passing anything possible in the English jurisprudence.’ In recent 
years, however, one observer has represented the prohibition against 
double jeopardy as “not a rule of law at all.’’ And another observer 
has called it a “quaint relic of mediaeval jargon.’ Still another 
writer has said that it is “in reality nothing more than a... con- 
venient handle to use in prohibiting a second trial for the same 
offense.’’* The riddle posed here is: Which of these two views, if 
either, accurately characterizes the law of double jeopardy in Wis- 
consin? 

Rephrasing the question: Where are the lines drawn between 
liberty and authority in this area of Wisconsin jurisprudence? For 

* B.A. Wooster College, 1947; M.A. Univ. of Wis., 1949; Ph.D. Univ. of Wis., 
1953. Instructor, Dep’t of Gov't and International Relations, Univ. of Conn. 
Formerly Research Assistant, Wis. Legislative Council. 

1 Wis. Const. Art. I, § 8. “. . . Nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb... .’”” U.S. Const. AmEnp. V. 
The constitutions of all but five states expressly forbid double jeopardy. State v. 
Brunn, 22 Wash. 2d 120, 154 P.2d 826 (1945). But each of these states—Con- 
necticut, Maryland, Massachusetts, North Carolina and Vermont—prohibits 
double jeop ly as part of its common law. State v. Benham, 7 Conn. 414 (1829); 
Gilpin v. State, 142 Md. 464, 121 Atl. 354 (1923); Commonwealth v. McCan, 
277 Mass. 199, 178 N.E. 633 (1931); State v. Clemmons, 207 N.C. 276, 176 S.E. 
760 (1934); State v. O’Brien, 106 Vt. 97, 170 Atl. 98 (1934). 

24 Bui. Comm. *335. “The pleas of double jeopardy or former jeopardy, so well 
known to our law, were not used under the common law, in E d. They are 
probably attributable to Blackstone. .. .”” M1LuerR, Criminal Law 534 (1934). 

?1 Bisnop, Crmunat Law 982 (8th ed. 1892). 


4 Note, 24 Minn. L. Rev. 522, 561 (1940). This note deserves reference as a 
} sy and qualitative analysis of the general law on the subject in the United 
tates. 


5 Comley, Former Jeopardy, 35 YALE L. J. 674, 675 (1926). 
* Kirk, “Ji y’’ During the Period of the Year Books, 82 U. Pa. L. Rev. 
602, 604 (1934). 
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instance, may a criminal in certain situations use the prohibition 
against double jeopardy to escape any punishment whatever, regard- 
less of the interests of the community of Wisconsin citizens at stake? 
The Wisconsin constitution’s guarantee, on the other hand, antici- 
pates an area of civil liberty for the individual which the authority 
of the state may not invade. Answers to the questions posed have 
broad implications to lawyer, judge and social scientist. To solve the 
riddle of double jeopardy in Wisconsin requires evaluation of the 
main features of the law on the subject. 


Tue Two SovEREIGNTIES DocTRINE 


The prohibition against double jeopardy in the Constitution of the 
United States does not bind the state of Wisconsin, or any other 
state for that matter. In United States v. Lanza’ the Supreme Court 
of the United States expressly ruled that: 


. an act denounced as a crime by both national and state 
sovereignties is an offense against the peace and dignity of both, 
and may be punished by each. The Fifth Amendment .. . 
applies only to proceedings by the federal government . . . and 
the double jeopardy therein forbidden is a second prosecution 
under authority of the federal government after a first trial for 
the same offense under the same authority.*® 


Applied to Wisconsin, the two sovereignties doctrine means that 
prosecution and conviction by the federal government is no bar to 
prosecution by the state of Wisconsin for the same act if that act is 
also defined as a crime against the state of Wisconsin; moreover, 
the converse is also true.® 

This policy tends to protect the so-called dignity of the sovereignty 
of our respective jurisdictions rather than the basic liberty of the 
person who is citizen of both jurisdictions—federal and state.'® De- 





7 260 U.S. 377 (1922). 

§ Id. at 382. 

* A person who has been punished for robbing a post office under a federal 
statute may, after service of sentence, be punished under a Wisconsin statute 
for the same criminal act. 5 Ops. Wis. Att’y GEN. 906 (1916). See also 4 Ops. 
Wis. Arr’y Gen. 979 (1915). The prohibition against double jeopardy in the 
Fifth Amendment applies only to federal jurisdictions and cannot successfully 
be pleaded in bar of state criminal proceedings. Palko v. Connecticut, 302 U.S. 
319 (1937). Nor does the requirement by a state that the defendant shall be 
presented for trial before a second jury for the same offense violate due process 
4 1” — the Fourteenth Amendment. Brock v. North Carolina, 344 U.S. 
4 1 5 


10“ |. it would be depriving each of the governments of one of the essentials 
of sovereignty to hold t it was ery to punish an offender against its 
laws simply use the thing which he did also constituted an offense against 


“uaa” sovereignty.” State v. Henson, 91 W. Va. 701, 707, 114 8.E. 273, 275 
1922). 
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nouncing the Lanza rule as “‘unsound,”’ one able observer has demon- 
strated that ‘‘as regards double jeopardy, the nation and the states 
are .. . more foreign to each other than England is to France.” 
Adding that “today this very issue presents the most startling 
challenge to the Bill of Rights since the American Revolution,” 
he asked: 


Shall we allow federal government, our greatest contribution to 
political science, . . . undermine the rights of the individual, 
and thus destroy its very raison d’étre? Shall we fritter away 
our liberties upon a metaphysical subtlety, two sovereignties?'* 


Regardless of the alleged unsoundness of the policy, the rule still 
prevails that an act which is an offense against both the state of 
Wisconsin and the United States may be punished by both, and a 
plea of former jeopardy in the federal court will not bar a prosecu- 
tion in a Wisconsin court, or vice versa. 


WHEN JEOPARDY ATTACHES 


Elementary to any discussion of double jeopardy in Wisconsin is 
the question: At what stage of a proceeding does jeopardy arise? 
How far must the first proceeding have gone to enable the accused 
to successfully maintain that he has been once in jeopardy so as to 
protect him against subsequent prosecution? 

Replying to this question in 1891 for the Wisconsin Supreme 
Court, Justice Orton stated: 


99 665 


. “Jeopardy” “is the situation of a prisoner when a trial jury 
is impaneled and sworn to try his case upon a valid indictment 
. and such jury has been charged with his deliverance.” 
The accused must be put on trial, and the jury impaneled and 
sworn, to place him in jeopardy. To put him twice in jeopardy, 
he must be again put upon his trial, before a jury impaneled and 
sworn, and charged with his deliverance.? 





11 Grant, The Lanza Rule of Successive Prosecutions, 32 Cou. L. Rev. 1309, 
1312 (1932). 


12 Td. at 1331. 


13 McDonald v. State, 79 Wis. 651, 48 N.W. 863, 864 (1891). See also: 
Belter v. State, 178 Wis. 57, 189 N. W. 70 ’(1922); State v. B___, 173 Wis. 608, 
182 N.W. 474 ’(1921); Schultz v. State, 135 Wis. 644, 116 N.W. 259 (1908); 19 
Ops. Wis. ATT’y Gen. 87 (1930). To ‘the effect that former jeopardy ma 4 
claimed only in strictly criminal prosecutions, see: State v. Kablitz, 217 
231, 258 N.W. 840 (1935); State v. Lewis, 164 Wis. 363, 159 N.W. 746 (1916); 
State v. Little, 164 Wis. 367, 159 N.W. 747 (1916); Ingalls v. State, 48 Wis. 
647, 4 N.W. 785 (1880); Brown v. Swineford, 44 Wis. 282 (1878); 23 Ops. Wis. 
Art’y Gen. 273 (1934); 13 Ops. Wis. Art’y ‘GEN. 133 (1924); REp’r or Atr’y 
Gen. 239 (1910). But cf. 4 Ops. Wis. Atr’y Gen. 748 (1915). Conviction secured 
through fraud on the part of the defendant does not bar a new prosecution for 
the same offense: Miller v. State, 226 Wis. 149, 275 N.W. 894 (1937); McFarland 
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This is the basic rule in the Wisconsin law of double jeopardy. It 
demarcates a definite time in the Wisconsin proceeding when jeopardy 
ordinarily is said to attach—that is, when the jury is impaneled and 
sworn. The time is certain. Yet, a realistic evaluation of the present 
double jeopardy situation in Wisconsin would show repudiation of 
the doctrinal fiction that a person is in jeopardy only when a definite, 
arbitrary and crucial point has been reached in the proceedings. 
This would lead to a frank recognition of the fact that the 
attaching of jeopardy under certain circumstances and its fail- 
ure to attach under others has been determined to be desirable, 
because of considerations of public policy, which exist in crimi- 
nal cases. . . . Logically, a defendant is in jeopardy so soon as a 
formal charge of crime has been made against him. Logically 
he is only once in jeopardy so long as the determination of his 
guilt or innocence under that charge remains undetermined. . . . 


Justice Orton stated that “the accused must be put on trial.’”’ To 
“put on trial” means for the trial to commence,” and this applies 
even where a jury trial is waived. In State v. Hunter,“* Hunter was 
charged with illegal possession of unstamped liquor. Before entering 
his plea, he filed an affidavit of prejudice against the judge where- 
upon the hearing was transferred to another court. He pleaded not 
guilty; but before any other proceedings were had, Hunter’s attorney 
moved to suppress the evidence because the same was obtained il- 
legally. The court granted the motion and discharged defendant. 
The state brought a writ of error to review these orders. The crucial 
question before the Wisconsin Supreme Court was whether these 
orders had been rendered before jeopardy had attached. The court 
held that Hunter had not been in jeopardy at the time of his motion 
to suppress the evidence. He had not been put on trial; the jury had 
not been impaneled and sworn. Concerning waiver of jury trial, 
Justice Martin asserted that “. . . the same rule applies where jury 
trial is waived, the only difference being . . . as to the time when 
jeopardy attaches.’’” Since jeopardy had not attached, the court up- 
held the right of the state to bring a writ of error. 





v. State, 68 Wis. 400, 32 N.W. 226 (1887); 9 Ops. Wis. Atr’y Gen. 342 (1920); 
4 Ops. Wis. Art’y Gen. 304 (1915); 2 Ops. Wis. Arr’y GEN. 275 (1913); Rep’r 
or Att’y Gen. 260 (1912). “‘A person is not put in second erasery Se ess his 
acquittal or conviction was by a court having jurisdiction to try him for the 
offense charged. . 13 Ops. Wis. Att’y GEN. 287 at 287 (1924). 

4 MILLER, CRIMINAL Law 538 (1934). 

% State v. Gilmer, 202 Wis. oy 232 N.W. 876 et Re ery v. State, 
128 Wis. 183, 107 N.W. 14 (1906); State v. B___, 173 Wis. 608, 182 N.W. 474 
(1921); 16 C.J. 236 (1918); 8 R.C. i 138 (1915). 

16 235 Wis. 188, 292 N.W. 609 (1940). 

17 Jd. at 194, 292 N.W. at 611. 
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Regardless of its logic, the general rule is that a person is not in 
jeopardy until the jury is impaneled and sworn, or—if jury trial is 
waived—until the trial commences. 


EFFECT OF PROCEEDINGS BEFORE JEOPARDY ATTACHES 


It follows that no matter how many times a person is arrested for 
the same offense, if jeopardy does not attach on any occasion—that 
is, if the jury is not impaneled and sworn or the trial begun—he is 
yet liable to subsequent prosecution for that offense. In Jambor v. 
State'® the defendant had been arrested three different times for the 
same offense—for having attempted murder with a metallic bomb. 
He was brought before a justice and was discharged at the instance 
of the prosecuting attorney on each occasion. No testimony was 
offered nor was any examination held after these arrests. Jambor 
was arrested a fourth time, was charged, and was found guilty of 
the offense by a jury. He appealed to the Wisconsin Supreme Court 
on the ground that the prior arrests constituted a bar to the subse- 
quent prosecution and conviction. Chief Justice Cole replied for the 
court that “. . . here, in fact, there had been but one examination; 
the defendant having been discharged on the first arrests without 
any testimony being . . . offered. On the admitted facts, they do not 
prevent or bar a further arrest, and examination as to his guilt.”’® 

Likewise, a preliminary examination is not a trial in the sense that 
jeopardy attaches. 


It is but an inquiry into the facts to ascertain whether an offense 
has been committed and whether there is probable cause for 
charging the accused with the offense. The finding of the magis- 
trate " not the ultimate determination of this matter as upon 
a trial.?° 


18 75 Wis. 664, 44 N.W. 963 (1890). 

19 Td. at 678, 44 N.W. at 967; 4 Ops. Wis. Arr’y Gen. 371 (1915). It is well 
settled that arrest on suspicion may be proper even though the arrested person 
is not guilty; a police officer is not required to have evidence necessary to sustain 
a conviction. Peloquin v. Hibner, 231 Wis. 77, 285 N.W. 380 (1939); Scaffido v. 
State, 215 Wis. 389, 285 N.W. 380 (1934); Bursack v. Davis, 199 Wis. 115, 225 
N.W. 738 (1929); Edwards v. State, 190 Wis. 229, 208 N.W. 876 (1926). But ef. 
State v. Gibbs, 252 Wis. 227, 31 N.W.2d 143 (1948); Mantei v. State, 210 Wis. 1, 
sas (00 ~ (1932). See also Dax anp Tiss, ARREST, SEARCH AND SEIZURE 
21-23 (1950). 

20 Campbell v. State, 111 Wis. 152, 158, 86 N.W. 855, 857 (1901); cf. Pepin v 
State ex rel. Chambers, 217 Wis. 568, 259 N.W. 410 (1935). A motion to quash 
an indictment [before such motions were abolished by Wis. Laws 1949, c. 631, 
secs. 79-81, creating Wis. Strat. § 355.09(1) ], if granted, was held to be no bar 
to a prosecution for the same offense upon a new indictment. State v. Peterson, 
152 Wis. 44, 139 N.W. 512 (1913); State v. Lloyd, 152 Wis. 24, 139 N.W. 514 
(1913). Similarly, the discharge of a defendant upon the insufficiency of the 
complaint does not bar a subsequent prosecution for the same offense. Von 
Rueden v. State, 96 Wis. 671, 71 N.W. 1048 (1897). 
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So far as the jeopardy provision of the Wisconsin constitution is 
concerned, the proceedings before jeopardy attaches have no effect 
upon a person’s efforts to escape the duress and humiliation of inter- 
mittent arrest and detention in prison. And this is true even if that 
person in fact is later determined to have no connection with the 
crime charged. Indeed, the statutes provide: 


If a preliminary examination has been had and the defendant 
has been discharged for want of evidence, and the district 
attorney afterwards discovers evidence sufficient, in his judg- 
ment, to convict the defendant, he may cause another com- 
plaint to be made, and thereupon a second arrest and examina- 
tion shall be had.” 


The judgment of the district attorney is not open to review, upon 
objection made at the trial as to the legality of the second examina- 
tion. Nor is the district attorney required to make any showing 
at the trial that he discovered additional evidence.** 

The question posed here is not whether the state should have the 
right to bring a criminal to justice. Rather, the question is presented 
whether the Wisconsin citizen, free from the taint of any crime but 
yet accused, would have sufficient remedies against a district at- 
torney who might persist, whatever his motive, to deprive that 
citizen of his liberty upon successive arrests for the same offense. 
According to the Wisconsin Supreme Court, this situation would 
not constitute the “punishment” which the jeopardy provision was 


2 Wis. Srat. § 355.20 (1951). 

Defenses and objections based on defects in the institution of the proceed- 

ings, insufficiency of the information or indictment, invalidity in whole or 

in part of the statute on which the prosecution is founded, or the use of il- 

legal means to secure evidence . . . must be raised before trial by motion or 

be deemed waived. But the court may, in its discretion entertain such mo- 
tion at a later stage of the trial, in which case the defendant waives any 
jeopardy that may have attached. 
Wis. TAT. f 355.09(3) (1951). “Following Federal Rule 12, . . . [§ 355.09] abolishes 
pleas in abatement and in bar, demurrers and motions to quash, a source of 
much confusion to the bar. . . .’ Comment of Advisory Committee, 1949, W1s- 
CONSIN ANNOTATIONS 1555 (1950 ). 

22 Dreps v. State ez rel. Kaiser, 219 Wis. 279, 262 N.W. 700 (1935). 

. you are advised that repeated complaints can be made in the discretion 
of the prosecuting attorney before Rass ‘defendant has been put in j din gy! 
The proceedings on preliminary hearing do not constitute jeop f 
course this cannot proceed to the extent of prosecuting ma. Seed. but 
where a prosecuting attorney in good faith believes that an offense has been 
committed, and there is probable cause to believe that the defendant has 
committed the offense, he may start another action before the same or an- 
other magistrate. 

10 Ops. Wis. Art’y Gen. 551, 554 (1921). 

The district attorney has a duty to prosecute when the evidence submitted, 
if true, is conclusive of guilt. Rep’r or Art’y Gen. 309 (1908). But if the district 
attorney abuses his discretion, there is no remedy against him for wrongful 
conviction. Rep’t of Atr’y Gen. 893 (1908). 
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designed to prevent. Theoretically, there is no limit to the discretion 
of the district attorney in the number of times he may cause the 
arrest of a person for the same offense. Here, the problem of liberty 
versus authority, or the individual versus the state, is definitely 
resolved against liberty and in favor of authority.* 


Jury TRIAL 


After all preliminary proceedings are completed and the trial 
commences, with the jury having been impaneled and sworn, the 
defendant may feel that jeopardy has finally attached and that now 
he may rely upon the constitutional safeguard against double jeop- 
ardy should circumstances warrant the invoking of that provision. 
Yet, the comfort in such a line of reasoning may be short-lived, for 
it is well settled in Wisconsin that the failure of a jury to render a 
verdict does not bar another jury from trying the case. 

In State v. Crane** the defendant was indicted and tried for an 
“assault with intent to kill’”’ upon his wife. The jury was unable to 
agree upon a verdict whereupon it was discharged by the court 
without the consent of the accused. At the next term of court, the 
district attorney filed a nolle prosequi, and then preferred another 
indictment against the defendant which differed from the former 
indictment only in form. Upon defendant’s arrest again, his counsel 
filed motion that he be discharged on the ground of former jeopardy. 
The motion was overruled and the defendant was tried by a second 
jury and convicted. The trial judge then certified the question of 





23 Presumably, the defendant could claim that his constitutional right to a 
speedy trial is violated if he is subjected to successive arrests and examinations 
for the same offense before being brought to trial. Both the constitutions of the 
United States (AMEND. VI) and Wisconsin (Art. I, § 7) express the right of the 
accused “‘to a speedy public trial” but only “in all criminal prosecutions.” Pre- 
liminary examinations are not trials or prosecutions under this provision. State 
ex rel. Kennon v. Hanley, 249 Wis. 399, 24 N.W.2d 683 (1946). 

“The relatively few cases on the right to a speedy trial are . . . in agreement 
that this procedural element continues to be a privilege rather than a right, 
something that must be asked for, and which furthermore remains subordinate 
to the broader aims of public justice.” Heiter, Toe SrxtH AMENDMENT TO THE 
ConsTITUTION OF THE UNITED States 61 (1951). There are no Wisconsin Su- 
preme Court cases involving the “due process” clause (Wis. Const. Art. I, § 8) 
on this point of successive arrests for the same offense. One so aggrieved appar- 
ently has no statutory remedy against malicious arrest in Wisconsin. Wis. Stat. 
§ 354.12 (1951) provides for the assessment of the costs of the proceedings against 
the complainant if the magistrate, after examining and oaaden the de- 
fendant, certifies that the complaint was malicious; but this provision constitutes 
no adequate remedy to the defendant. There is the possibility of a tort action 
against the district attorney, but no opinion is expressed here as to the effective- 
ness or adequacy of such an action. 


™* 4 Wis. 417 (*400) (1855). 
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former jeopardy to the Wisconsin Supreme Court. For the higher 
court, Justice Smith cautioned that: 


... if a failure to render a verdict would preclude further trial, 
the administration of criminal justice would be rendered in- 
secure and uncertain. 

. . . If it was impossible for the jury to agree, the defendant was 
not in jeopardy of conviction, because conviction required 
unanimity, any more than if one of the panel had deceased 
after the cause was submitted, and before verdict. 

... the ends of justice are not to be frustrated by the occurrence 
of those contingencies to which all human affairs are liable, and 
which no prudence or diligence can foresee or prevent.” 


One of these natural “contingencies” might be the death of the 
judge during the trial, or, as in Oborn v. State,”* the serious illness of 
the wife of the judge. In that case the Wisconsin Supreme Court 
held that “. . . it is quite elementary that after jeopardy has been 
entered it is subject to necessary suspension without a formal verdict 
where the ends of justice, under the circumstances, would otherwise 
be defeated if it was not competent to suspend the trial, discharge 
the jury, and later impanel a second jury.’’”” 

These contingencies seriously limit and modify the rule that 
jeopardy attaches when the trial commences. The considerations of 
public policy that operate against the jeopardy clause here are the 
opinions of judges that “the ends of justice . . . would otherwise be 
defeated.’’ The jeopardy clause of the Wisconsin constitution con- 
stitutes no bar to, and the defendant has no recourse from, a deter- - 
mination by the Wisconsin Supreme Court that “circumstances” or 
““contingencies’’ make a trial by another jury necessary. Nor does the 
due process clause of the Fourteenth Amendment provide a remedy 
for a defendant who is made to stand trial again after the state secures 





% 4 Wis. 417, 423-424 (*406-407) (1855). But in 1935, the attorney general 
rendered the opinion that if a nolle prosequi is entered after the case is submitted 
to the jury, it amounts to an acquittal, and a new prosecution may not be com- 
men for the same offense because jeopardy has already attached. 24 Ops. 
Wis. Att’y Gen. 368 (1935). See also Rep’r or Atr’y GEN. 90 (1902). 


% 143 Wis. 249, 126 N.W. 737 (1910). 


27 Td. at 262-263, 126 N.W. at 743; Hedger v. State, 144 Wis. 279, 128 N.W. 
80 (1911); Benedict v. State, 14 Wis. 459 (*423) (1861); State v. Crane, 4 Wis. 
417 (*400) (1855). See also, Thompson v. United States, 155 U.S. 271 (1894). 
To the same effect, a mistrial caused by a disqualified juror is no bar to the 
drawing and impaneling of a new jury. Hedger v. State, 144 Wis. 279, 128 N.W. 
80 (1910). Wis. Star. § 251.09 (1951) confers upon the Supreme Court the dis- 
cretionary authority to reverse the judgment or order appealed from with di- 
rections “‘as shall be deemed necessary to accomplish the ends of justice.” 
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a mistrial on the first trial.2* But the late Chief Justice Vinson of the 
United States Supreme Court vigorously dissented from this view, 
as follows: 


Under the results reached by the Court, the state is free, if the 
prosecutor thinks a conviction probably cannot be won from 
the jury on the testimony at the trial, to stop the trial and 
insist that it be tried again on another day when it has stronger 
men on the field. 

Orderly justice could not be secured if the rules allowed the 
defendant to ask for a mistrial at the conclusion of testimony 
just because the state had done well and the defense poorly. 
The same limitation applies to the prosecution if the scales of 
justice are to be kept in equal balance. This Court recently 
has said that, in applying the concept of due process of law, 
judges are not at large to apply their own personal standards.”® 


Thus did the late chief justice protest that a second trial by jury for 
the same offense, after the first ends in a mistrial at the instance of 
of the state, “presents an offense to fundamental fairness and due 
process.’’*° 

THE SAME EvipEnceE TEstT 


To entitle a defendant to the protection of the double jeopardy 
provision of the Wisconsin constitution, the second prosecution must 
be for the ‘‘same offense” as the first. To determine when the offense 
is the same, the so-called ‘‘same evidence test”’ has emerged—a rule 
which, by its application of the strict distinction between act and 
offense, “‘provides a resourceful prosecutor with the potential for 
cumulation of punishment and avoidance of constitutional guarantees 
against double jeopardy.’ 

The case of State v. Brooks* is illustrative. It was held that the 
conviction of defendant for lewd and lascivious conduct did not bar 


28 Brock v. North Carolina, 344 U.S. 424 (1953). For the majority, Justice 
Minton said, at 427: 

This Court has long favored the rule of discretion in the trial judge to 
declare a mistrial and to require another panel to try the ae: if the 
ends of justice will be best served. Wade v. Hunter, 336 U.S. 684; Thompson 

v. United States, 155 U.S. 271, 273-274. As was said in Wade ». Hunter, supra, 
> 690, “‘a trial can be discontinued when particular circumstances manifest 
a necessity for so doing, and when failure to discontinue would defeat the 
ends of justice.” Justice to either or both parties may indicate to the wise 
discretion of the trial judge that he declare a mistrial and require the de- 
fendant to stand trial before another jury. 

29 Td. at 432. Justice Douglas also dissented, but separately. 

30 Td. at 432. 

31 Kirchheimer, The Act, the Offense and Double Jeopardy, 58 YALE L. J. 513 
(1949). Different offenses arising out of the same transaction may be prosecuted 
7 the state of Wisconsin in the same complaint under different counts. 4 Ops. 

1s. Atr’y Gen. 173 (1915). 

2 215 Wis. 134, 254 N.W. 374 (1934). 
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his subsequent prosecution for adultery. Although both prosecutions 
arose from the same transaction, the additional fact on the second 
indictment, that the defendant was a married man, was sufficient 
to make the offenses different. Speaking for the Wisconsin Supreme 
Court, Justice Fairchild said that: ‘The offenses are not the same 
when there are distinct elements in one which are not included in 
the other, though both relate to one transaction.’ 

According to the Wisconsin Supreme Court, the offenses, in order 
to be the same, must be the same in law and in fact, or, in other 
words, they must comprise the same crime and act.** A single act 
may be an offense against two statutes, and in some instances the 
defendant may be tried and found guilty of the two offenses created 
by the statutes.* The determining inquiry in such cases is whether 





33215 Wis. 134, 140, 254 N.W. 374, 376 (1934). Justice Fairchild quoted ap- 
provingly from Morey v. Commonwealth, 108 Mass. 433 (1871), as follows: “A 
conviction or acquittal upon an indictment is no bar to a subsequent conviction 
and sentence upon another, unless the evidence required to support a conviction 
upon one of them would have been sufficient to warrant a conviction upon the 
other.” Jd. at 139-140, 254 N.W. at 376. See also, State v. Roberts, 169 Wis. 
570, 173 N.W. 310 (1919). 


*% Anderson v. State, 221 Wis. 78, 265 N.W. 210 (1936); 11 Ops. Wis. Art’y 
Gen. 709 (1922). The failure of an indictment by reason of a variance does not 
bar a su uent indictment and prosecution where the variance is avoided. 
Eastway v. State, 189 Wis. 56, 206 N.W. 879 (1926). 

Where a statute makes it a crime to do this, or that, or the other, mention- 
ing several things disjunctively, all of which are punished alike, it is a general 
rule that the whole may be charged conjunctively in a single count, as con- 
stituting but a single offense; in which case there can be but one conviction 
and one punishment, as for one offense. . . . But disjunctive allegations in 
such cases are not allowed... . ; 

Clifford v. State, 29 Wis. 327, 329 (1871). 

% State ex rel. Lawrence v. Burke, 253 Wis. 240, 33 N.W.2d 242 (1948) ; Schroeder 
v. State, 222 Wis. 251, 267 N.W. 899 (1936). Statutes imposing, for a second or 
third offense of the same character, a greater penalty than that im for the 
first offense do not violate the constitutional prohibition against double jeopardy. 
State v. Meyer, 258 Wis. 326, 46 N.W.2d 341 (1951); Ingalls v. State, 48 Wis. 
647, 4 N.W. 785 (1880). 

It is to be noted that no longer may a person be criminally prosecuted for the 
same act under both a county ordinance and a state statute, since only the state 
legislature may create a crime. “A county is not a sovereign,” said Justice Fair- 
child for the Wisconsin Supreme Court, “and to permit it to create a crime is 
to raise it to the dignity of a sovereign. . . . The sovereign alone can create a 
crime.” State ex rel. Keefe v. Schmiege, 251 Wis. 79, 84-85, 28 N.W.2d 345, 
348 (1947). Neither can municipal ordinances create crimes. Milwaukee v. 
Stanki, 262 Wis. 607, 55 N.W.2d 916 (1952). By implication, therefore, these 
decisions make no longer relevant to a consideration of double jeopardy the rule 
that, in Wisconsin, prosecution under a local ordinance does not bar a crimi 
prosecution under a state statute, which was declared to be the law in the follow- 
ing: Waukesha v. Schessler, 239 Wis. 82, 300 N.W. 498 (1941); Guinther v. Mil- 
waukee, 217 Wis. 334, 258 N.W. 865 (1935); Milwaukee v. Johnson, 192 Wis. 
585, 213 N.W. 335 (1927); Ogden v. Madison, 111 Wis. 413, 87 N.W. 568 (1901); 
13 Ops. Wis, Atr’y Gen. 288 (1924); 7 Ops. Wis. Atr’y Gen. 153 (1918); 4 
Ops. Wis. Att’y Gen. 838 (1915). A forfeiture action under a county or municipal 
ordinance presumably would not bar a criminal action under a state statute. 
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one indictment requires proof of an additional fact which the other 
indictment does not, or—stated differently as in Winn v. State*— 
“whether the first indictment was such that the accused might have 
been convicted under it by proof of the facts alleged in the other 
indictment. If he could not, the conviction or acquittal under the 
first indictment is no bar.’’*” 

Under this rule, the prosecutor could conceivably manipulate a 
single fact situation to produce several convictions based on offenses 
defined separately in criminal legislation. If a new indictment is 
drawn after acquittal or conviction, the old facts being reassembled 
to fit a new offense, the defendant is required to stand trial again. 
The possibility of this circumstance prompted Otto Kirchheimer to 
raise, in 1949, the following points: 


Thus, not only may prosecutors use one act to fit several 
separate counts of the same indictment; they may frame suc- 
cessive independent indictments from the variety of offense 
schemes applicable to the particular facts. If the prosecution 
was either negligent, or cautious enough not to play its entire 
hand in the initial prosecution, to what extent is it to be per- 
mitted to use the act-offense dichotomy in order to present an 
acquitted defendant with a brand new indictment? May the 
same act be seized upon as often as ingenuity can produce a new 
offense scheme? Or is there a certain point at which the prosecu- 
tion’s right to try the defendant for the same act becomes ex- 
hausted? And what of society’s interest in avoiding the waste 
of repetitive litigation? Such problems root deep, yet are regu- 
larly confronting our courts as defendants seize them with their 
pleas of double jeopardy.** 


WAIVER OF FoRMER JEOPARDY 


It is a general rule that a party in a cause may waive any of his 
constitutional rights. Apparently, such waiver derives from some 
principle of ‘natural justice” that one should not complain of that 
to which he has consented. Thus, if a person asks for a new trial and 
obtains one, after he has been convicted on the first trial, the jeop- 
ardy attaching at the first trial is waived and cannot be pleaded in 
bar of the second trial. In the parent case of In re Keenan,** the de- 
fendant was indicted for murder and was convicted of manslaughter. 
Upon his appeal to the Wisconsin Supreme Court to set aside the 
manslaughter conviction, the court reversed the judgment and 

% 82 Wis. 571, 52 N.W. 775 (1892). 

37 Td. at 575, 52 N.W. at 777. 

88 Kirchheimer, The Act, the Offense and Double Jeopardy, 58 Yaux L. J. 513, 


514 (1949). 
3° 7 Wis. 588 (*695) (1859). 
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ordered a new trial on the ground that two jurors separated from the 
other jurors during the trial. The defendant then applied for a writ 
of habeas corpus urging that he be discharged for the reason of 
former jeopardy—that having been tried once upon a good indict- 
ment and by a lawfully constituted jury he could not again be tried 
without being put twice in jeopardy. For the Supreme Court, Justice 
Cole replied: 

But how can it be said that it is repugnant to the principles 

of the constitution and the maxims of the common law to grant 

a person convicted a new trial upon his own application? . . . 

It appears to us to be perfectly well settled that courts have 

the power to grant a new trial after conviction, for good cause, 

upon the application of the prisoner, when the offense amounts 


to a felony, and it would seem to be right and proper in favorem 
vitae that this practice should be asserted and maintained.‘ 


The waiver doctrine is clearly a limitation upon the application 
of the jeopardy provision of the Wisconsin constitution. In the 
years following the Keenan case, however, the Wisconsin Supreme 
Court adopted the higher-lesser offense theory—that where crimes 
are so included within one another that a higher offense comprehends 
that which constitutes a lesser one, a conviction of the lesser offense 
bars prosecution for the higher. Thus, where one was indicted for 
murder and was found guilty of manslaughter, he could not be 
prosecuted again for murder, even when the new trial was obtained 
on defendant’s motion.“! 

In State v. Martin*? the defendant was indicted for murder and was 
found guilty of manslaughter. He appealed and obtained a new trial. 
The jury upon the second trial found defendant guilty of murder in 
the first degree. The defendant claimed error before the Supreme 
Court on the ground that the conviction of second degree man- 
slaughter upon the first trial in effect acquitted him of the higher 
crime of murder in the first degree. Speaking through Justice Cole, 
the Supreme Court agreed, as follows: 


. . . the defendant by applying for and obtaining a new trial is 
not to be held to have waived all the advantages of the verdict 
acquitting him of the higher crime, but so far as that offense is 
concerned he may claim the benefit of the constitutional provision 





“7 Wis. 588, 591 (*698) (1859). See also, Smith v. State, 196 Wis. 102, 219 
N.W. 270 (1928). 

“' Radej v. State, 152 Wis. 503, 140 N.W. 21 (1913); State v. Belden, 33 Wis. 
120 (1873). 

* 30 Wis. 216 (1872). 
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which declares that “no person for the same offense shall be put 

twice in jeopardy of punishment.” 

Concerning waiver of former jeopardy, then, the rule adhered to 
in the Martin case may be stated as follows: By appealing from a 
conviction, the accused waived the right to plead once in jeopardy 
when he obtained a new trial, except to that part of the former 
judgment which had acquitted him of the higher by convicting him 
of the lesser offense.‘ 

The higher-lesser offense doctrine (otherwise known as the implied 
acquittal doctrine) thus mitigated some of the consequences that 
could possibly have resulted from the ‘same evidence” test in the 
hands of a prosecutor bent upon “throwing the book’ at an un- 
fortunate prisoner. But the higher-lesser offense doctrine no longer 
may limit the prosecutor even in this respect. By virtue of legisla- 
tion, it has been abandoned. Section 358.06 (3) of the Wisconsin 
Statutes provides the following: 

A new trial shall proceed in all respects as if there had been 
no former trial. On the new trial the defendant may be con- 
victed of any crime charged in the indictment or information 
irrespective of the verdict or finding on the former trial. The 


former verdict or finding shall not be used or referred to on 
the new trial.“ 


Today, therefore, a defendant who appeals from a conviction of any 
crime, and is granted a new trial, thereby waives all the jeopardy 
attaching upon the first trial. If, upon the first trial, he is indicted 
for murder but is convicted of manslaughter, and he appeals and 
obtains a new trial, he may be indicted again for murder the same— 
in the words of the above statute—“‘as if there had been no former 
trial.”’ 
RicuHt OF THE STaTE TO APPEAL 


The foregoing discussion establishes that if the defendant is granted 
a new trial upon appeal from a conviction, he waives all jeopardy 


43 30 Wis. 216, 220 (1872). Montgomery v. State, 136 Wis. 119, 116 N.W. 876 
(1908); State v. Belden, 33 Wis. 120 (1873); State v. Hill, 30 Wis. 416 (1872). 
But cf. Hoffman v. State, 97 Wis. 571, 73 N.W. 51 (1897). 

“ Bishop stated the rule, as follows: 

The waiver of the constitutional immunity which the application for a new 

trial implies, is construed to extend only to the precise thing concernin, 

which relief i is sought. Thus,—if the verdict is that the prisoner is guilty o! 

a part of what is c ed in the indictment, and not guil pag od another part— 

as, guilty on one count, and not guilty on ’ another; or, there being but one 

count, guilty of manslaughter and not guilty of murder—and a new trial is 
granted him, he cannot on the second trial be convicted of the matter of 
which he was acquitted on the first. 

1 Bishop, Criminal Law § 1004 (8th ed. 1892). 

“ Created by Wis. Lawz 1941, c. 306. 
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which has theretofore attached. Let it be assumed, however, that 
the accused is tried and acquitted on a valid indictment. May the 
state then secure reversal and a new trial from the Supreme Court 
without offending the prohibition against double jeopardy? 

Prior to 1909 the State of Wisconsin had no right to review by the 
Supreme Court in any criminal action. In that year the state was 
granted the right to take a writ of error in criminal cases to review 
final judgments adverse to the state rendered before jeopardy had 
attached.** In 1911, upon initiation by the Wisconsin branch of the 
American Institute of Criminal Law and Criminology,’ an amend- 
ment was passed permitting the state to take a writ of error to ob- 
tain review of final orders or judgments, except where the defendant 
had been acquitted by a verdict of the jury.** One proponent of this 
amendment expressed the opinion that: “This makes it practically 
impossible for the accused to escape on any technicality and without 
a trial on the merits.’’** 

It was to be learned some years later, however, that the jeopardy 
provision of the Wisconsin constitution was not to be entirely ignored 
by virtue of the 1909 and 1911 legislative enactments. In State ex 
rel. Steffes v. Risjord® the Supreme Court was petitioned by the dis- 
trict attorney of Milwaukee County to direct the trial judge to impose 
a sentence other than the one he had imposed." In deciding that the 
Supreme Court was “without jurisdiction by mandamus to interfere 
with the final disposition of a case made after jeopardy has attached,” 


Justice Fowler stated: 


It goes without saying that if jeopardy has attached and a 

ismissal is entered or a sentence imposed and the action thereby 
brought to determination the defendant cannot again be put in 
jeopardy by any action taken by the state. If the defendant 
appeals or prosecutes a writ of error from a sentence imposed 
against him he waives jeopardy, and if the judgment be declared 
erroneous such further proceedings against him may be taken 


“ Wis. Laws 1909, c. 224. On the general subject, see, Miller, Appeals by the 
State in Criminal Cases, 36 YauE L. J. 486 1926). 

471 J. Crm. L. & Crummnoroey 808-809 (1911). 

48 Wis. Laws 1911, c. 187. 

4° Reid, The Wisconsin Branch, Results of a Year’s Work, 2 J. Crm. L. & 
CriminoLoey 868 (1912). In construing the 1909 and 1911 provisions together, 
the Wisconsin Supreme Court concluded that the state could bring error, though 
jeopardy had attached, where it was waived by the defendant. State v. B__., 
173 Wis. 608, 182 N.W. 474 (1921). 

50 228 Wis. 535, 280 N.W. 680 (1938). 

*' Defendant was brought to trial upon a c for first degree manslaughter— 
that he had killed a man by driving an automobile while in a drunken condition. 
The trial judge specifically found the defendant guilty of manslaughter in the 
first degree, but imposed a sentence of imprisonment as for conviction of man- 
slaughter in the fourth degree. The state petitioned the Supreme Court to vacate 
this sentence and require the trial judge to re-sentence defendant as upon con- 


viction of manslaughter in the first degree. 
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as are appropriate. But the state cannot by its own action 
subject him to further proceedings without violating the jeop- 
ardy provision of the constitution. Manifestly the . . . defendant 
was in jeopardy when the court adjudged him guilty and im- 
posed a sentence upon him." 


In the face of this construction of the jeopardy provision, the 
Wisconsin legislature lost little time in acting to override the Risjord 
decision. Apparently convinced that, so far as the state was con- 
cerned, “policy considerations demanded there be a right of review 
to correct material errors,’ the legislature at its next session adopted 
almost verbatim a provision from the Connecticut Statutes,“ read- 


ing in part as follows: 
A writ of error may be taken by and on behalf of the state in 


criminal cases. .. . 

(7) From a judgment and sentence of a trial court rendering a 

sentence not authorized by law. 

(8) From rulings and decisions adverse to the state upon all 
. questions of law arising on the trial, with the permission of the 

presiding judge, in the same manner and to the same effect as 

if taken by the defendant.™ 


This provision was characterized as giving the state as “complete 
a right of review as the defendant.’ Not only could the state secure 
reversal from erroneous judgments, but even after an acquittal the 
state apparently could obtain a new trial upon a writ of error taken 
with the permission of the trial judge. The validity of this provision 
was sustained in State v. Witte,’ the first case to arise under it. 
Speaking for the Supreme Court, Justice Barlow said that the state 


. . . Should have the privilege of one legal trial of the defendant 
for the offense with which he is charged. This can only be ac- 
complished by the correction of material errors in each case, 
whether it be prejudicial to the state or to the defendant. The 
single jeopardy of the defendant is not terminated until both 
the facts and the law applicable thereto are finally determined. 
oe, js essential, but not when it is acquired contrary to 
e law. 


w Note, Double Jeopardy, and the Right of the State to Appeal in Criminal C 
ote, eopardy a ight o tate to on Crimi: ‘ases, 
1950 Wis. L. Rev. 337, 338. 

% § 6494, Conn. Strats. (1930). The United States Supreme Court held that 
this statute was not an infringement of the Fourteenth Amendment. Palko v. 
Connecticut, 302 U.S. 319 (1937). See also, State v. Lee, 65 Conn. 265, 30 Atl. 
1110 (1894). Connecticut, however, has no constitutional prohibition against 
double jeopardy. See note 1 supra. 

% Wis. Laws 1941, c. 306. 

% Platz, The 1949 Revision of the Wisconsin Code of Criminal Procedure, 1950 
Wis. L. Rev. 508, 517. 

57 243 Wis. 423, 10 N.W.2d 117 (1943). 

58 Td. at 431, 10 N.W.2d at 120. Justice Barlow relied upon the decision in the 
Palko case, supra note 54, and the “sound reason” of the Supreme Court, to wit: 
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Several Wisconsin cases followed the Witte case, all indicating that 
a writ of error by the state is permitted whenever the trial court had 
made a ruling of law adverse to the state.®® In each of these cases, 
the state successfully obtained review after defendants were ac- 
quitted. 

And then, according to one writer, “a new wrinkle in the... 
law of double jeopardy’’® was occasioned by State v. Evjue.*' In 
that case the defendant waived jury trial and the trial judge, on the 
ground of insufficient evidence, found the defendant not guilty of 
the offense charged. With the permission of the trial judge, the 
state took a writ of error. After distinguishing the Witte case and 
the cases following it, Justice Wickhem asserted: 

To permit an appeal from the acquittal itself would violate 
the fundamental principles upon which the constitutional pro- 
hibition of double jeopardy is grounded. . . .* 

Still, the state is entitled to “a determination untainted by procedural 
error” and there is a continuing jeopardy so long as the proceedings 
are part of a single cause. But, continued Justice Wickhem, 

It is quite a different thing to permit the state to review an 
ultimate determination of acquittal. To do this would open 
the doctrine to all the evils sought to be obviated by the con- 
stitutional and common-law prohibitions against double jeop- 
ardy. The state could continue its appeals, if successful, until 
the ultimate decision of the tribunal was satisfactory to it and 
be in as advantageous position as though the proceedings were 
terminated and separate actions commenced. 

The very next legislative session acted to revise and clarify the 
right of the state to appeal from judgments adverse to it.** The old 
“To say that a defendant has been twice placed in jeo 'y because he is required 


to stand a second trial when the first was not acco’ ing to the law of the juris- 
diction in which he was tried is contrary to sound reason.”’ (Italics supplied.) Ibid. 





8 State v. Gibbs, 252 Wis. 227, 31 N.W.2d 143 (1948); State v. 251 
Wie | 817, 29 N.W.2d 771 (1947): State v. Jaskie, 245 Wis. 398, 14 N.W.2d 148 


6 Op. cit. supra note 53, at 337. 

61 254 Wis. 581, 37 N.W.2d 50 (1949). 

8 Jd. at 591, 37 N.W.2d at 54. 

8 Jd. at 591, 37 N.W.2d at 55. 

We appreciate that this conclusion puts out of the reach of an appeal by the 
state purely arbitrary findings of not guilty by trial judges in the face of 
the facts and the law but we are confident that instances of this sort will be 
rare. In any case neither the statute nor the constitution authorizes inter- 
vention by this court and the matter must therefore rest with the conscience 
of the trial judge in the light of his oath of office. 


Id. at 594, 37 N.W.2d at 56. 
« Wis. Laws 1949, c. 631, creating present Wis. Star. § 358.12 (1), which 
provides that: 


A writ of error or appeal may be taken by the state from any: (a) Final 
order or judgment adverse to the state made before jeopardy has attached 
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statutory right was preserved, but “to avoid misunderstanding,’’® 
it was added that: “A judgment acquitting the defendant of all or 
part of the charge shall be deemed adverse to the state.’’® 

It is to be emphasized that the Eujue case did not decide that the 
state was precluded from taking a writ of error after the defendant is 
acquitted. Rather, that case held that the state may not appeal from 
the acquittal itself. The state may still appeal, after acquittal, from 
rulings of law adverse to it, but the state’s application for the per- 
mission of the trial judge to take its appeal must be made by the 
prosecutor before the defendant has been discharged." 


CONCLUSION 


The foregoing evaluation of the main features of the law of double 
jeopardy in Wisconsin establishes that the jeopardy provision in the 
Wisconsin constitution does not define a fundamental right. Whether 
by virtue of the two sovereignties doctrine or the “same evidence”’ 
test, the jeopardy clause does not offer the defendant protection 
against being tried twice for the same criminal act which includes 
more than one offense. It does not protect him from being arrested 
intermittently for the same offense. It offers no protection against a 
second trial in the same cause if any error prejudicial to the state 
has occurred on the first trial. If the defendant is granted a new trial 
he waives all his former jeopardy. If the state is granted a new trial 
the jeopardy continues. In either case, the new trial must proceed 
in all respects as if there had been no former trial. 

The Evjue case, in the words of the Wisconsin Supreme Court, is 
‘felvidence that it has not completely abandoned the safeguards pro- 
vided by the constitutional provision. . . .””** It is within the province 





or after waiver thereof; (b) Order granting a new trial; ey Judgment and 
sentence or order of probation not authorized by law; (d) Judgment ad- 
verse to the state, upon questions of law arising upon the trial, with the 
permission of the trial judge, in the same manner and with the same effect 
as if taken by the defendant. A judgment acquitting the defendant of all 
or part of the charge shall be deemed adverse to the state. 
For recent cases involving this statute see: State v. Biller, 262 Wis. 472, 55 
N.W.2d 414 (1952); State v. Stang Tank Line, 264 Wis. 570, 59 N.W.2d 800 
(1953); State v. Friedl, 259 Wis. 110, 47 N.W.2d 306 (1951). 

% Platz, The 1949 Revision of the Wisconsin Code of Criminal Procedure, 1950 
Wis. L. Rev. 508, 518, citing Palko v. Connecticut, 302 U.S. 319 (1937), where 
the state had appealed from a judgment convicting the defendant of second- 
degree murder and thereafter on a retrial he was convicted of first degree murder. 
See also, the comment on Wis. Strat. § 358.12 in Wisconsin ANNOTATIONS 
1566-1567 (1950). 

® Wis. Srat. § 358.13 (1) (d) (1951), created by Wis. Laws 1949, c. 631. 

67 State v. King, 262 Wis. 193, 54 N.W.2d 181 (1952). But cf. State v. McNitt, 
244 Wis. 1, 11 N.W.2d 671 (1943). 

8 State v. King, 262 Wis. 193, 196, 54 N.W.2d 181, 182 (1952). 
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of the legislature®® and the Supreme Court to strengthen these safe- 
guards by taking the following steps: 

(1) Prohibit prosecution by the state after the defendant has 
been convicted or acquitted for the same criminal act by another 
jurisdiction. 

(2) Provide Wisconsin citizens with remedies adequate to deter 
multiple arrests for the same offense. 

(3) Strictly define by legislation the circumstances that would 
permit mistrials. 

(4) Substitute the “same transaction” test for the “same evi- 
dence’”’ test. 

(5) Restore the higher-lesser offense doctrine. 

(6) Abolish the right of the state to appeal after a final order or 
judgment of conviction or acquittal. 

Adoption of the first proposal would partially reduce the conflict 
now existing between the principle of federalism and the spirit of 
the jeopardy provision. 

Adoption of the second suggestion would assure that the discretion 
of the district attorney to cause successive arrests for the same 
offense would be responsibly exercised. Perhaps the district attorney 
should be required to prove his acquisition of additional evidence at 
some stage of the proceeding in order to make valid a second arrest 
for the same offense. 

The third proposal would codify, in place of strictly court deter- 
minations, those “circumstances” or ‘contingencies’ which make a 
new trial necessary to meet “the ends of justice.” 

By giving effect to the same transaction test, which is followed 
by a minority of states, there would be former jeopardy whenever 
the two offenses in question arose out of the same transaction, or 
were motivated by a common intent. Thus, Wisconsin courts would 
no longer rely on “a stereotyped formula, the ‘same evidence’ test, 
which prescribes denial of the double jeopardy contention if the 
second charge is so drawn as to be hypothetically provable by dif- 
ferent evidentiary facts.’’”° 

Similarly, restoration of the higher-lesser offense doctrine—also 
known as the implied acquittal doctrine—would mean that the de- 


* See §§ 339.65, 339.66, 339.71, and 339.72 of Volume V of Wisconsin Lzais- 





Lative CounciL, Jupiciary ComMITTer REPorT oN THE CRIMINAL CODE (1953), 
for contemplated statutory provisions related to the jeopardy doctrine. 

7 Kirchheimer, The Act, the Offense and Double Jeopardy, 58 Yaz L. J. 513, 
515 (1949). “Su tive law is delegated the problem of disentangling the 
difficulties of the co-existence of act and offense—the criminal result as it appears 
in fact and the attempt of the criminal law to put such result in a conceptual 
strait jacket.” Ibid. 
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fendant would no longer be deterred from appealing from a convic- 
tion of a crime of a lesser degree than that charged. Thus, conviction 
of manslaughter on a charge of murder would bar a new trial on the 
murder charge on the theory that, by appealing from the man- 
slaughter conviction, the defendant does not thereby waive the 
jeopardy that has attached upon his implied acquittal of the murder 
charge. 

Finally, prohibiting the state from appealing after a conviction or 
acquittal would prevent a situation which “exposes an alleged offender 
to what, in the view of some of the courts, amounts to double jeop- 
ardy.”’' By sustaining the validity of the statute permitting such 
appeals, the Wisconsin Supreme Court has said that it “represents 
the minority view.’’”? 

These suggestions are made upon the assumption that in our 
system of constitutionally limited government the state should not 
have as “complete a right . . . as the defendant.’’”* There is a possi- 
bility that the Wisconsin Supreme Court now considers that the 
jeopardy doctrine is in need of new content, for it has recently stated 
that the right of the state in criminal proceedings 


is not, .. . of greater import than is the ancient right, now recog- 
nized in practically every written constitution, of a person 
charged with crime to insist that he be required to stand only 
once for the determination of his guilt or innocence.” 


And the court added: ‘‘A fundamental principle may not be brushed 
aside, even at the expense of the possibility that in a particular case 
a guilty person may be allowed to avoid punishment. . . .’’75 

The prohibition against double jeopardy is a right of the accused. 
It is not a right of the state. This right, then, necessarily must be 
evaluated from the point of view of the defendant in his perennial 
contest with the state. On the basis of such an evaluation, the answer 
to the riddle of double jeopardy in Wisconsin is this: As between 
the liberty of the individual and the authority of the state, the lines 
have been drawn in favor of the authority of the state in this area of 
Wisconsin jurisprudence. 





7 State v. King, 262 Wis. 193, 195, 54 N.W.2d 181, 182 (1952). 
72 Id. at 196, 54 N.W.2d at 182. 

73 Platz, supra note 56, at 517. 

™ State v. King, 262 Wis. 193, 200, 54 N.W.2d 181, 184 (1952). 
% Thid. 








Survey of Wisconsin 
Law of Damages, 1945-1953 


Wa Ter M. Byorx* 


During the period under review, the Wisconsin Supreme Court 
considered questions relating to damages in 103 cases. In 53 of these 
the court passed upon the adequacy or excessiveness of damage 
awards, all of which related to awards for personal injuries or death, 
except one false imprisonment case,' one alienation of affections 
case,? and one breach of promise case.* 


DaMAGE AWARDS 
Of the 50 cases in which the court considered the adequacy or 
excessiveness of damage awards, it is interesting to note that in 
approximately 75% of the cases the awards were sustained, the high- 
est being $30,000 in addition to special damages.‘ The surprising 
fact is that in 25% of the cases reductions in the awards were made 


or provided through optional remittiturs. 

Of those cases in which the court sustained the damage awards, 
the principal complaint was that the awards were excessive. In 
only two cases were the awards challenged as inadequate, and in 


both of them the awards were sustained.* 
In one case® the trial court doubled the jury’s award of $2500 for 
the loss of services of a farm wife and the judgment based on this 


award was affirmed. 
Little value would result from a detailed discussion of the facts 


* B.A. 1935, LL.B. 1937, University of Aon vee Partner, Roberts, Roe, 
Boardman, Subr & Bjork law firm, Madiso’ 

1 Hotzel v. Simmons, 258 Wis. 234, 45 N. W. 2d 683 (1951). The court reduced 
an award of $2500 to $500, as the lowest amount which a jury properly instructed 
would probably assess for humiliation and inconvenience for a night’s confine- 
ment in the wrong jail. The o: arrest, however, was valid. 

? Videkovich v. Valek, 258 148, 44 N.W.2d 923 (1950). The jury award 
of $2000 was sustained upon defendant? s appeal with the following remarks: 

Appellant contends, however, that she is entitled to a new trial upon the 

ground that the award of the j jury is excessive. She cites no authorities upon 

this point, — would appear Aegis srg | roe bod rey tay omer were — 

enticing away from respondent, ap t should not eard to say t 

he could not have been worth $2000 to the respondent. 

Id. at 149, 44 N.W.2d at 924. 
3 Wallin v. Sutherland, 252 Wis. 149, 31 N.W.2d 178 (1948). An award of 
$12,000 was sustained 

‘ Parr v. ey po 253 Wis. 311, 34 N.W.2d 229 (1948). 

5 Schlewitz v. London & Lancashire Indemnity Co., 255 Wis. 296, 38 N.W.2d 





700 (1949); Cohen v. Bri ridges, 255 Wis. 535, 39 N.W. 2d 373 (1949). 
* Wolfe v. Briggs, 260 


is. 443, 50 N.W.2d 680 (1952). 
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of the several cases in which the court sustained damage awards, 
for as the court stated in Costello v. Schult: 
The citation of cases on an issue such as this is of no great 


help. The circumstances in the cases are so varied that each 
must be decided on its own.’ 


The nebulous rules applied by the court in reviewing large awards 
were stated in Bethke v. Duwe:* 

1. The assessment of damages is a jury function. 

2. Every case must be determined on its own facts. 

3. A jury award will not be set aside merely because it is large. 
It was also stated that all the court can do is to see that the jury 
approximates a sane result. 

In the cases in which reductions of awards were made, the court 
made its most drastic pruning, quantitatively, in Rasmussen v. Mil- 
waukee E. R. & T. Co.,* where the verdict was reduced from $36,829 
to $24,800, with the option given to the plaintiff to accept or have 
a new trial granted. 

The difficulties involved in the evaluation of personal injuries are 
demonstrated by the court’s holding in Weinfurther v. Princl,' 
where a verdict of $2000 was held to be grossly excessive and yet 
the reduction to $1000 declared to be the lowest amount that a jury 
properly instructed would probably assess." 


Tue Power OF THE CourRT TO REVIEW DAMAGES 


The frequency with which damage awards are challenged has 
caused the court to re-examine and restate the rules governing the 
powers of the court in reviewing damages. 

In Kimball v. Antigo Building Supply Co.'* the court restated the 
rule that where the jury returns an excessive verdict the court may 
deal with the matter and reduce the award if (a) the error is at- 
tributable to perversity, or (b) the amount awarded is not supported 
by the evidence."* The court stated: 


We do not find that in any case has it been held that such action 
may be taken for any other reason or upon any other ground." 


7 265 Wis. 243, 247, 61 N.W.2d 296, 298 (1953). 

8 256 Wis. 378, 41 N.W.2d 277 (1950). 

* 261 Wis. 579, 53 N.W.2d 442 (1952). 

10 254 Wis. 52 "35 N.W.2d 201 (1948). 

11 See also, Johnson v. Armitage, 253 Wis. 300, 34 N.W.2d 118 (1948), where 
the award of $1500 was reduced by the trial court to $1000 as the lowest amount 
properly aw: le. 

12 261 Wis. 619, 53 N.W.2d 701 (1952). 

13 See also, Flateley v. American Auto Ins. Co., 262 Wis. 665, 56 N.W.2d 523 
(1952); Gustafson v. Engelman, 259 Wis. 446, 49 ‘N. W.2d 410 (1951). 

6 261 Wis. 619, 622, 53 N.W. 'Od 701, 703 (1952). 
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The same rules apply, of course, to an inadequate award, but 
mere inadequacy” or excessiveness’* does not necessarily establish 
perversity. 

If the award has been determined excessive, the trial court should 
normally grant a new trial on the question of damages only.’” It 
may, however, grant an option to the plaintiff to avoid a new trial 
by accepting judgment for the least amount a jury properly instructed 
would probably assess.'* Conversely, the court may allow the de- 
fendant to avoid a new trial by granting him the option to consent 
to judgment for the highest amount that a jury properly actuated 
would be likely to assess.'* Moreover, the court may grant the 
alternative options to the respective parties.”° Incidentally, where an 
award is reduced, the plaintiff is entitled to interest from the time of 
the verdict on such reduced amount unless the court order is to the 
contrary.”! 

The purpose of giving options, as stated in an earlier case,” is to 
permit the parties to avoid the expense of a new trial, and the trial 
court may thus deal with a verdict without invading the constitu- 
tional rights of either party. Accordingly, in Mitchell v. Williams,* a 
reduction of damages as found by the jury without granting an 
option in lieu of a new trial was held to be error. If an option is 
exercised by electing to take a judgment for a reduced amount of 
damages rather than a new trial, the party exercising the option 





% Wagner v. Peiffer, 259 Wis. Se 49 N.W.2d a (1951); Graff v. Hartford 
Accident and Indemnity Co., 258 Wis. 22, 44 N.W.2d 565 (1950). See also, 
Mossak v. Pfost, 258 Wis. 73, "44 N.W.2d 922 (1950), assault and battery where 
jury found no damages but also for defendant on grounds of self defense. 

* Kimball v. Antigo Building Supply Co., 261 Wis. 619, 53 N.W.2d 701 (1952). 

17 The new trial granted is ordered to be on. the question of damages only. 
Rasmussen v. Milwaukee E. R. & T. Co., 259 Wis. 130, 135, 47 N.W.2d 730, 732 
eenit Karsten v. Meis, 263 Wis. 307, 313, 57 N.W. 2d 360, 363 (1953); and see 

tello v. Schult, 265 Wis. 243, 61 N.W.2d 296 (1953), where a new trial was 
granted as toa single item of damages (pecuniary loss). For a discussion of the 
court’s power to give a partial new trial, see 10 Wis. L. Rev. 408; 39 Am. Jur., 
New Trial §§ 21-22 (1942). See also Leonard v. Employers Mut. Liability Ins. 
Co., 265 Wis. 464, 470, 62 N.W.2d 10, 13-14 (1953). 

18 Kimball v. Antigo Building Supply Co., 261 Wis. 619, 53 N.W.2d 701 (1952); 
Karsten v. Meis, 263 Wis. 307, 57 N.W.2d 360 (1953); Doering v. ey = 
Wis. 442, 53 N.W.2d 445 (1952); Rasmussen v. Milwaukee E. R. & T. Co 
Wis. 679, 53 N.W.2d 442 (1952); Asplund v. Palmer, 258 Wis. 34, 44 NW 2d 
6 1 

19 Costello v. Schult, 265 Wis. 243, 61 N.W.2d 296 (1953); Landrath v. All 
State Ins. Co., 259 Wis. 248, 48 N. W.2d 485 (1951); tl v. State Farm Mut. 
Automobile Ins. Co., 250 Wis. 209, 26 N.W.2d 545 (1947). 

2 Flateley v. American Auto Ins. Co., 262 Wis. 665, 56 N.W.2d 523 (1953). 
( pt errraaee v. Milwaukee E. R. & T. Co., 261 Wis. 579, 53 N.W.2d 442 

1 
* Urban v. Anderson, 234 Wis. 280, 291 N.W. 520 (1940). 
%3 258 Wis. 351, 46 N.W.2d 325 (1951). 
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cannot ask for a review of the trial court’s action reducing the award 
when an appeal is taken by the opposite party.** 

The Supreme Court, however, is not bound by determinations of 
the trial court on the question of excessiveness. In Costello v. Schult, 
the court reviewed the authorities in this respect and concluded that 
its authority included further reducing an award,” fixing as a maxi- 
mum an award found by the jury and sustained by the trial court,” 
and reducing an award to a specified amount through optional re- 
mittiturs although the trial court had permitted the jury award to 
stand.2* Having concluded it had authority to correct any error 
made by the trial court in its action upon an award, the Supreme 
Court determined in the Costello case that the trial court erred in 
finding that the amount of $1000 (reduced from $5000) was the 
least amount properly assessable. Rather, such sum was determined 
to be the highest amount properly assessable. 


INSTRUCTIONS 


Instructions of the trial court with respect to damages received 
slight consideration. However, this was an era in which the court 
first expressed its approval of the trial court’s instructing the jury 
that it may, in assessing damages, take into account economic con- 
ditions and the present value of the dollar.*® The court has yet to 
consider the propriety of a trial court’s instruction that a jury award 
for personal injuries is not subject to the payment of federal income 
tax.2° An instruction of the trial court to this effect has been ap- 
proved in another jurisdiction.** Two federal cases have reached con- 


*% Rasmussen v. Milwaukee E. R & T. Co., 259 Wis. 130, 47 N.W.2d 730 

(1951). A Aunts request to change this rule was denied. 
% 265 Wis. 243, 61 N.W.2d 296 (1953). 

6 Dans v. Pri le, 203 Wis. 164, 233 N.W. 623 (1930). In a v. Palmer, 
258 Wis. 34, 44 N.W.2d 624 (1950), the court declared such ced amount as 
the lowest amount properly assessable. 

27 Osborne v. vee mery, 203 Wis. 223, 234 N.W. 372 (1931). 

28 Malliet v. Su roducts Co., 218 Wis. 145, 259 N.W. 106 (1935); Hartz- 
heim v. Smith, Wis. 55, 298 N.W. 196 (1941); Mg v. State Farm Mut. 
Automobile Ins. Co., 250 Wis. 209, 26 N.W.2d 545 (19 

29 Dabareiner v. Weisflog, 253 Wis 23, 33 N.W.2d 20. (1947). The court relied 
upon Zeinemann v. Gasser, 251 Wis. 238, 29 N. 7." re (1947). Subsequent 
oe appears in Parr v. wry 253 Wis. 311, 34 N.W.2d 229 (1948) and 

Bethke v. Duwe, 256 Wis. 378, 41 N.W.2d 277 (1949). 

%0 Ir. Rev. Cope § 22 (b) (5). 

31 Dempsey v. Thema, 363 Mo. 339, 346, 251 S.W.2d 42, 45 (1952). Similarly 
in Hall v. Chicago & N.W. Ry., 349 ill. App. 175, 187, 110 N.E.2d 654, 659 
(1953), defendant’s counsel’s statement to the jury, about, the non-taxability of 
such an award was held proper. The court stated: “. . . it is common practice, 
in the trial of injury cases, for plaintiff to urge the j jury "to consider the depreci- 
ation of the dollar in arriving at the amount of damages to be assessed. By the 
same token, why should it not be proper for defendant to remind the jury that 
their award is not subject to a federal income tax.” 
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flicting results,** and two recent law review articles conclude that 
a before-taxes basis is proper in estimating future earnings.*!” 

Aside from the court’s suggesting more accurate wording in one 
set of instructions,** and its approval of an instruction that the life 
expectancy tables “‘are not to be considered conclusive as to the 
expectancy of life of any particular person,” the only other case of 
significance was Miller v. Tainter.** This was a death case submitted 
to the jury on the basis of finding the present worth of the amount 
by which plaintiff's decedent would have increased her estate if she 
had lived. The jury found that such amount of increase was $10,000 
and determined that its present cash value was $7500. The trial 
court had instructed the jury on the annuity tables as evidence of 
the present cash value of defined amounts annually for a given 
number of years in the future, figured at the legal interest rate of 
five per cent.% The legal interest rate was held applicable only to 
contract liabilities and liabilities reduced to judgment. The jury, the 
court said, should have found the proper rate of discount over the 
period of the expectancy of the deceased. 


PLEADING 


In Pietsch v. Groholski,* the jury awarded $26,170.50 for personal 
injuries whereas the ad damnum clause in the complaint only asked 
for $25,000. The verdict was sustained, the court stating: 

The fact that the jury awards damages somewhat in excess of 

the amount prayed for is not error in itself. If the amount is not 

excessive, if it has a true relation to the injuries sustained, the 
jury verdict will stand.*’ 


The court in its decision did not discuss McCartie v. Muth,** where 
the court refused to allow amendment of the ad damnum clause of 





31a Southern Pacific Co. v. Guthrie, 180 F.2d 295 (9th Cir. 1950) (after taxes 
proper basis); Stokes v. United States, 144 F.2d 82 (2d Cir. 1944) (before taxes 
proper basis). The Stokes case says that taxes are “too speculative” to be con- 
sidered. The Guthrie case says we can assume that taxes = will not be any lower 


anytime in the near future. 

3b 7 Miami L. Q. 171 (1953); 51 Cox. L. Rev. 782 (1951). 

ty AA St. P., M. & O. R.R., 257 Wis. 485, 44 N.W.2d 253 
(1950). S use of “will continue” rather than “would be expected to 
continue” with reference to future pain and suffering. 

33 Doering v. Knudsen, 261 Wis. 442, 444, 53 N.W.2d 445, 446 (1952). 

4 252 Wis. 266, 31 N.W.2d 531 (1948). 

% Wis. Srart. § 115.04 (1951). 

%* 255 Wis. 302, 38 N.W.2d 500 (1949). 

37 Jd. at 310, 38 N.W.2d at 504. 

38 230 Wis. 604, 284 N.W. 529 (1939). 
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the complaint to correspond to the jury’s award, which exceeded 
the demand. Further, in the McCartie case the court said: 
But we consider that in a case where the damages are un- 


liquidated, as here, the granting of the amendment should be 
denied except on condition of a new trial, at least on the ques- 


tion of damages.*® 
However, the court in the McCartie case thought that the amount 
demanded in the complaint was as high as the jury could reasonably 
have awarded. 

In Brown v. Travelers Indemnity Co.’ a married woman was per- 
mitted to recover medical and hospital bills because the answer did 
not put in issue the allegation in the complaint that the plaintiff 
had incurred bills for medical care. The answer merely denied know]l- 
edge or information sufficient to form a belief in respect to the 
amount of any bills for medical care incurred by plaintiff. 

In Eleason v. Western Casualty & Surety Co.*! the court held that 
under the wrongful death act,‘ if any relative named in the statute 
shall die after a cause of action has accrued, the relatives next in 
order named shall be entitled to recover. Thus a cause of action in 
the deceased’s widow did not survive the widow’s death so as to 
entitle her administratrix to sue thereon, but when the widow died 
a new cause of action was given by statute to the husband’s lineal 
descendants. 

The startling trial court procedure announced in Mueller v. Silver 
Fleet Trucking Co.,“ namely to apply the percentage of contributory 
negligence to a verdict which exceeds the statutory maximum rather 
than to the verdict after reduced to the statutory maximum, was 
changed by statute.“4 Also by statutory change in 1947 funeral 
expenses are allowable in addition to pecuniary loss.“ 

A right to maintain an action under the wrongful death statute 
exists only if the decedent could have recovered had death not en- 





39 230 Wis. 604, 609, 284 N.W. 529, 531 (1939). 

40 251 Wis. 188, 28 N.W.2d 306 (1947). 

41 254 Wis. 134, 35 N.W.2d 301 (1948). 

# Wis. Stat. § 331.04 (1951). 

43 254 Wis. 458, 37 N.W.2d 66 (1949) 

“ Wis. Laws 1949, c. 548. Wis. Strat. § 331.04 (7) (1951) provides: 
Damages pale 4 bl gv in excess of either maximum amount specified 
above shall be redu by the court to such maximum. The aggregate of 
such maximum amounts shall be diminished under the provisions of section 
331.045 if the deceased or person entitled to recover is found negligent. 
Wis. Laws 1947, c. 247. Currently Wis. Star. § 331.04 (5) (1951). 

“ East Wisconsin Trustee Co. v. O’Neil, 255 Wis. 528, 39 N.W.2d 369 (1949). 
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sued.*? Thus in Haase v. Employers Mut. Liability Ins. Co.,“* a widow 
was denied recovery for pecuniary loss and for the loss of the society 
and companionship of her husband, because the husband’s con- 
tributory negligence was greater than the causal negligence of the 
defendant. 

A cause of action for loss of earnings or loss of earning capacity 
should not be overlooked. The court in Prunty v. Vandenburg* 
again ruled that where the salary of an injured person is continued 
by his employer during the time of his inability to perform services, 
such payment is no ground for diminution of the damages to be paid 
by the one who has caused the injury. Similarly, an amount paid in 
settlement to the injured party by the insurer of a driver involved 
in an accident, but who is later absolved of any liability, need not be 
deducted from the plaintiff’s verdict against the other tort-feasor.“” 
Such payment is in the nature of a voluntary contribution similar to 
wage payments to an employee during disability. 

In Dietz v. Goodman® the court ruled that an injured person is 
entitled to the difference, due to injury, between his earning capacity 
before and after the injury, but the fact that the injured party has 
lost his job and, because of his age, might not get another is of no 
legal significance. 

Of particular importance to self-employed persons are the cases of 
Schuliz v. Miller® and Topham v. Casey.* In the Schuliz case, plaintiff 
was engaged in the business of slaughtering animals and cutting up 
the meat and selling it. There was no proof as to whether the oper- 
ation of his business was profitable, but under evidence that the 
prevailing wage for qualified butchers was from $70 to $75 per week, 
plaintiff was allowed to recover $70 per week for seven weeks as loss 
of earning capacity. And, in Topham v. Casey, plaintiff, a machinist 

47 Wis. Stat. § 331.03 (1951) provides: 

Whenever the death of a person shall be caused by a wrongful act, neglect 

or default and the act, neglect or default is such as would, if death not 

ensued, have entitled the party injured to maintain an action and recover 
damages in + thereof, then and in every such case the person who, 
or the corporation which, would have been liable, if death had not ensued, 


shall be liable to an action for damages notwithstanding the death of the 

person injured; provided, that such action shall be brought for a death 

caused in this state. 

48 250 Wis. 422, 27 N.W.2d 468 (1947). 

49 257 Wis. 469, 44 N.W.2d 246 (1950). 

4% Gimbel v. Goldman, 256 Wis. 28, 39 N.W.2d 768 (1949). 

50 256 Wis. 370, 41 N.W.2d 208 (1950). 

51 259 Wis. 316, 48 N.W.2d 477 (1951). 

52 262 bape pe 55 N.W.2d 892 (1952). . si as , 

Sa “Loss 0 ing capacity” is apparently used synonymo with “loss o! 
earnings” here. While earning capacity is computed on the wae of plaintiff’s 
ability to earn, loss of earnings is generally based on his past record of earnings. 
See 7 MIAMI L. Q. 171 (1953). Thus infants and students may suffer “loss of 
earning capacity” although there is no “loss of earnings.” 
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engaged in his own business of making steel brackets for scaffolding 
purposes, recovered for loss of earning capacity, the amount received 
being based on evidence that the prevailing wage for qualified machine 
operators was $1.70 per hour for a 44 hour week and that his earning 
capacity was impaired for eight weeks. Defense counsel was denied 
the right to show that during the year previous to the accident, plain- 
tiff’s business operated at a loss. Accordingly, a jury may allow as 
damages for loss of earnings during the period of disability such sum 
as the injured person was reasonably capable of earning at his trade 
or occupation, regardless of whether his own business is a profit- 
able one. 

Many questions have yet to be answered in this respect. Is this 
rule of damages to be adopted by an injured person who is self- 
employed only when it suits him? If plaintiff’s business is profitable, 
but not to the amount he could earn working for someone else, does 
the rule still apply? If plaintiff’s profits go beyond such point, can 
the defense invoke this rule of damages? Probably not. These de- 
cisions do not make it clear, but imply that a plaintiff’s willingness 
to work for another, or his suitability for such employment, do not 
govern the application of the rule. Will this rule serve a voluntarily 
idle person, such as a housewife who at the time of the injury worked 
for her husband whose business was then sold and who is unwilling 
to work for another? 


Speciric Rutes ENUMERATED 


In addition to the many personal injury and death cases, the court 
had to consider rules relating to damages in other fields of law. For 
ease of reference they will be classified according to subject matter. 


Contracts of Service Generally 


In an action™ to recover for services rendered in heat-treating 
gears, the defendant counterclaimed on account of defective work. 
When the defendant received the shipment from the plaintiff, it in 
turn shipped the gears to a Michigan firm where they were tested 
and found defective. The plaintiff’s demands for services performed 
were for $1,094.22. The cost of heat-treating the defective gears was 
$147.60. The defendant was charged by the Michigan firm the sum 
of $2,337.00, the contract price of the defective gears, which sum 
defendant sought to collect from the plaintiff. The court held that 
defendant’s measure of damages was not necessarily the amount it 





( be oor Heat Treating Co. v. Memco, Inc., 252 Wis. 16, 30 N.W.2d 228 
1 . 
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would have received on its contract with the Michigan firm, but an 
amount that would reasonably compensate it for damages resulting 
from the plaintiff’s failure to properly perform the contract. This 
amount was to be determined, however, only after recognizing the 
general rule limiting damages to such as the parties, at the time the 
contract was made, ought reasonably to have contemplated would 
be likely to result from a breach.™ 

The duty to minimize damages is recognized, but in a case dealing 
with an employment contract® the discharged manager of a corpo- 
ration was held not obliged to seek or to accept other employment 
of a different or inferior kind in order to minimize the damages for 
wrongful discharge. 

A breach of contract to procure liability insurance was involved 
in Bentley v. Fayas.* The liability in such case was held to be not 
that of an insurer, but rather liability to pay damages resulting from 
the breach. This may appear to be a distinction without a difference, 
but in situations, as in the instant case, where the plaintiff had other 
insurance sufficient to pay all damages, application of the correct 
theory of liability is important. 

In construction contracts the figuring of damages for faulty work 
depends in part upon the nature of the defects. The rule of damages 
applied in Mohs v. Quarton,*’ where most of the defects were serious 
since they were structural, was the amount by which the house was 
diminished in value by reason of the faulty work as against the value 
if properly built. The court recognized a previously announced rule*™* 
that minor faults which may be corrected should be separated from 
the substantial structural defects and damages for such minor faults 
be figured at the cost of repairs, but held the rule inapplicable to the 
particular defects involved in the case. 

Roszina v. Nemeth® involved the value of a contract of support. 
The defendant was sued by his mother-in-law for breach of an 
alleged contract to support her. The plaintiff agreed to do housework 
for the defendant as long as she was physically able, in consideration 
of defendant’s promise to support her the rest of her life. The rule 
of damages applied was the reasonable value of the plaintiff’s sup- 
port in defendant’s home over the value of such household service 





% The limitation of damages to those that are the ‘natural and probable con- 
sequence of the breach of warranty” was earlier recognized in Jones v. Pittsburgh 
Plate Glass Co., 246 Wis. 462, 466, 17 N.W.2d 562, 564 (1945). 

5§ Mitchell v. ’ Lewensohn, 251 Wis. 424, 29 N.W.2d 748 (1947). 

56 260 Wis. 177, 50 N.W 2d 404 rs 

57 257 Wis. 544, 44 N.W.2d 580 (1950). 

88 Stern v. Schlafer , 244 Wis. 183, 11 N.W.2d 640 (1943). 

59 251 Wis. 62, 27 N.W.2d 886 (1947). 
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in that home as might be reasonably required of her in view of her 
physical condition. 

In an action against a cleaner® for damage done in cleaning a 
hand-tufted rug, the court stated the proper measure of damages 
to be the value of the rug before delivery to the cleaner as against 
its value when returned to the owner, and rejected the rule of the 
lower court of cost of reproduction less depreciation. 


Landlord and Tenant 


In Anderson v. Andy Darling Pontiac, Inc." the court refused to 
enforce a provision in a lease for the payment of the unaccrued rent 
in a case of breach by the lessee and re-entry by the lessors, as in 
reality it was a penalty disproportionate to any damage which 
could reasonably be expected to ensue. Particularly: is this so where 
the landlord is expected to use reasonable diligence to minimize the 
damages resulting from the breach. The court approved decisions 
from other jurisdictions that “such a stipulation in a lease is an 
agreement for a penalty; that it is unreasonable in character and 
therefore void.’’* 

The nature of the landlord’s re-entry of premises after breach of a 
lease, i.e., whether he re-enters to relet in mitigation of damages or 
moves in for his own benefit and accepts the surrender, determines 
the right to and amount of damages recoverable. Where the re- 
entry under a one year lease was qualified, the landlord’s damages 
were held to be the difference between rents paid before default 
and what he would have received if the tenant had held the premises 
for a year, less any sums received by the landlord on a reletting to 
mitigate damages.“ Evidence that, had the lease not been made, the 
plaintiff could have rented the premises at a higher rental during 
the tenant’s occupancy was held immaterial. 

Treble damages, under Sec. 291.10 of the Wisconsin Statutes, were 
recovered in Patefield v. Fidelity and Casualty Co.,* where in an un- 
lawful detainer action the defendant intentionally and unlawfully 
withheld possession of the premises from the plaintiff. And in a case 
of first impression,“ a tenant recovered punitive damages against a 
landlord who, with malice, shut off heat and hot water supplying the 





6° Bunde v. Badger Carpet Dyers, Inc., 262 Wis. 621, 55 N.W.2d 869 (1952). 
1 257 Wis. 371, 43 N.W.2d 362 (i950). 

® Td. at 375, 43 N.W.2d at 364. 

: a v. Fassett, 253 Wis. 101, 33 N.W.2d 230 (1948). 


8 255 Wis. 92, 37 N.W.2d 873 (1949). 
% Besinger v. McLoughlin, 257 Wis. 56, 42 N.W.2d 358 (1950). 
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plaintiff’s restaurant. The tenant’s recovery was sustained as an 
action in tort, as no damages were sought for breach of contract to 


furnish heat and hot water. 
Vendor and Purchaser 


In two cases brought by the vendee for breach of contract to sell 
a house, the vendee was held entitled to the difference between the 
contract price and the fair value at the time of sale to a third party. 

Similarly, in Kimball v. Antigo Bldg. Supply Co.,* a defrauded 
vendee of a prefabricated house was held entitled to the difference 
between the value of the house as represented ($6500-$7000) and 
the actual value ($4000-$4500), the Supreme Court rejecting the trial 
court’s measure of damages as cost of repair ($1700). Of significance 
is the court’s statement that, although in automobile cases an al- 
ternative rule of damages may exist, t.e., cost of repair or difference 
in value before and after the accident, nevertheless in an action 
brought by a defrauded vendee, he may recover upon only one basis, 
difference in value.** However, in Pressure Cast Products Corp. v. 
Page,”® on a counterclaim for breach of warranty of items of equip- 
ment furnished the defendant, the court stated, as to articles which 
were put into good usable condition, that the cost of repairs would 
be material evidence in establishing the difference between what the 
articles would have been worth if as warranted and what they were 
actually worth as delivered. As to articles furnished which, because 
of defective construction, had no value except for scrap, the damages 
for breach of warranty are cost price less scrap value.”! 

In Zuelke v. Gergo™ the vendee failed to comply with the terms of 
a contract of purchase requiring the return of the abstract on or 
before December 1 (he returned it on December 6), and the vendor 
terminated the contract and claimed forfeiture of the vendee’s de- 


*7 Fleischman v. Zimmermann, 258 Wis. 194, 45 N.W.2d 616 (1951); Kelly v. 
Sullivan, 252 Wis. 52, 30 N.W.24 209 (1947). 

* 261 Wis. 619, 53 N.W.2d 701 (1952). 

* A strong dissent in this case is based on the argument that cost of repair 
is evidence which a jury would have been entitled to use in fixing difference in 
value. This is the practical application of the rule of damages in automobile 
cases, that is, difference in value before and after the accident. 

70 261 Wis. 197, 51 N.W.2d 898 (1952). 

" Based on Wis. Srar. § 121.69 (7) Osi) which provides: 

In the case of breach of warranty of gality, such loss, in the absence of 


gee Comaaiintee aes roximate canene + 9 a greater amount, is the 
leouen betwenn te aiken at te t the time of delivery to the 


buyer and the value they would have if they had answered to the war- 
ranty. 
7 258 Wis. 267, 45 N.W.2d 690 (1951). 
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posit of $1000 as liquidated damages pursuant to the contract. The 
purchaser was held entitled to recover his deposit, the court stating 
that liquidated damages are recoverable only in the case of a sub- 
stantial breach, and in this case time was not of the essence. 


Conversion 


In Traeger v. Sperberg™ plaintiff sold a trailer to the defendants, 
taking a chattel mortgage to secure payment of the purchase price. 
A finance company financed the purchase of equipment by the 
defendants (husband and wife) under a conditional sales contract on 
a different trailer and other equipment. Upon default of defendants 
on their obligations to the finance company, the company, believing 
the first trailer to be the one covered by its contract, took possession 
of the trailer. Plaintiff brought an action for conversion against the 
purchasers and the finance company. The plaintiff was allowed to 
recover, the count stating the general rule in Wisconsin to be that 
damages in an action for conversion are the value of the property at 
the time of the conversion plus interest to the date of trial. 

Upon testimony by plaintiff that he had made arrangements to 
sell the trailer for $450, but when he went to the defendant to get 
the trailer the finance company had taken it, the trial court allowed 
judgment to plaintiff for $450. This recovery was sustained with 
the statement: 

... when a party has contracted to sell a chattel but is prevented 

from doing so by the conversion of another, he is entitled to the 


amount he would have received under the agreement. (Citing 
authorities.) 


Eminent Domain 


The value of a month-to-month tenancy (of a stand for the sale of 
candy, etc.) was held in a condemnation action” to be the value of 
thirty days’ occupancy of the premises. The court applied the rule 
applicable to condemnation of a leasehold for years” as “rental 
value over rent reserved.” Because the tenant’s business was seasonal, 
the value of the tenancy was arrived at by ascertaining the value of 
one month’s tenancy (the value of one year divided by twelve) and 
subtracting the rent paid to the landlord. 





% 256 Wis. 330, 41 N.W.2d 214 (1950). 
% Jd. at 333, 41 N.W.2d at 216. 
% Riebs v. Milwaukee County Park Commission, 252 Wis. 144, 31 N.W.2d 
190 (1948). 
% Announced in Fiorini v. Kenosha, 208 Wis. 496, 243 N.W. 761 (1932). 
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In the condemnation of a strip of land on a farm”? for construction 
of a power line, the owner complained that in addition to damages 
for the loss of the land he was entitled to damages for the loss of 
profits from selling melons at a roadside stand. The court adhered to 
the rule announced in Fiorini v. Kenosha™ that loss of profits is not 
recoverable or provable in condemnation of an owner’s interests. It 
appeared, however, that the owner was not denied the right to con- 
tinue to operate his stand at the same location, but was only denied 
shade afforded by an elm tree which was removed in the construction 
of the power line. 

In Townsend »v. State™ the court corrected a statement in an earlier 
case relating to the question of whether general benefits accruing to 
the community in common may be offset against damages sustained 
by the landowner in a condemnation action for highway purposes. 
The court had said in Schildknecht v. Milwaukee*: 


Generally in condemnation proceedings the amount of recovery 
is the difference between the value of the property before and 
after taking. . . . (Citation) This consists of the value of the 
property taken, severance damage to the remaining property, 
and any benefits which are peculiar to the owner and not enjoyed 
in common by the community. 


The court held that the statement limiting benefits to be con- 
sidered in diminishing the landowner’s recovery to such as are “‘not 
enjoyed in common by the community” was erroneous and re- 
affirmed its conclusions as stated in Nowaczyk v. Marathon County,* 
where benefits accruing to the plaintiff by the construction of a high- 
way were elements to be considered in arriving at his damages, al- 
though the general public received like benefits. 


Miscellaneous 


In Reuling v. Chicago, St. P., M. & O. Ry.® the court held that 
treble damages may be recovered against a railway under Wis. Stat. 
Sec. 195.35 (1951)* only for wilful breaches of duty and not ordinary 


ww v. Wisconsin Power & Light Co., 260 Wis. 641, 51 N.W.2d 732 

78 208 Wis. 496, 243 N.W. 761 (1932). 

79 257 Wis. 329, 43 N.W.2d 458 (1950). 

89 245 Wis. 33, 37, 138 N.W.2d 577, 578 (1944). 

81 205 Wis. 536, 538, 238 N.W. 383, 385 (1931). 

82 257 Wis. 485, 44 N.W.2d 253 (1950). 

83 If any railroad shall do or cause to be done or permit to be done any matter, 
act or thing in this act prohibited or declared to be unlawful, or shall omit to do 
any act, matter or thing required to be done by it, such railroad shall be liable 
to the person, firm or corporation injured thereby in treble the amount of 
damages sustained in consequence of such violation. 
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negligence. The loss of a herd of milk cows through Bang’s disease 
was involved in Schrank v. Philibeck.* In addition to his recovery 
for the loss of the herd through disease, the plaintiff was allowed to 
recover for loss of income from milk from the date the disease was 
first discovered in plaintiff’s cattle to the date when the last cow was 
slaughtered, during which period the plaintiff could not safely replace 
his herd and prevent a loss of income. Although authorized to use a 
mailing list for the mailing of the first issue of a booklet, a printing 
company was held liable in Woodall v. Democrat Printing Co.* for an 
unauthorized subsequent use. The liability for damages was held to 
be the value of the list on an outright sale, less the amount paid by 
the printing company for the use of the list for a single mailing. 


% 251 Wis. 546, 30 N.W.2d 233 (1947). 
% 250 Wis. 348, 27 N.W.2d 437 (1947). 











Discovery Practice in Wisconsin! 
Dona.p P. Lay* 


At early common law the pleadings were the attorney’s primary 
source of information as to his adversary’s case. Many evidentiary 
gaps remained. Early in English Chancery practice an independent 
and separate bill for discovery, taken primarily from the Civil Law, 
and originally from Romano-Canonical Law, was entertained in 
furtherance of either a suit in equity or an action at law to prove the 
“conscience of the adversary’’ and to require him to disclose facts 
pertaining to the issues presented by the pleadings. 

The Common Law Procedure Act of 1854 allowed the common 
law courts of England to administer discovery. For the first time 
that Act allowed a party to serve interrogatories with his pleadings 
and the adverse party was required to answer them under oath and 
a failure to so answer was a contempt. New York in 1848 provided 


the same discovery. 
Ragland, in his work, Discovery Before Trial, states: 


Many of the other American jurisdictions which adopted 
codes of practice modelled after the New York Code of Pro- 
cedure of 1848, overlooked the importance of discovery as such 
and its relation to the general scheme of pleading and pre-trial 
practice under the code. A ees of these jurisdictions, how- 
ever, have remedied the defect by enacting liberal provisions 
for taking depositions generally. This has made possible a com- 
bination of the methods for discovering and preserving the 
testimony of parties and witnesses alike. It has proved an en- 
— = way of allowing oral examinations for discovery 

ore 


In the early case of In re Abeles,? Mr. Justice David J. Brewer, 
later a Justice of the United States Supreme Court, stated: 


Now the giving of testimony, whether on the trial or by de- 
position, is not a privilege of the witness, but a right of the 
party. He need not solicit; he can compel. It seems to us, there- 
fore, that under our statutes a witness may be compelled to give 


tie examination of procedure for discovery available in state and federal 
practices 

*B.AL 1948, J.D. 1951, University of Iowa; Member, Quarles, Spence & 
Quarles law firm, Milwaukee. 

} RAGLAND, Discovery BEForE TRIAL, 18 (1932). See also 1 Pomeroy, Equity 
JURISPRUDENCE §§ 191-242, 261-390 (5th ed. 1941). 

#12 Kan. 451, 452 (1874). 
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his deposition, although he reside in the county where the action 

is pending. . . . It is also said that this permits one to go on a 

“fishing expedition” to ascertain his adversary’s testimony. 

This is an equal right of both parties, and justice will not be 

apt to suffer if each party knows fully beforehand his adversary’s 

testimony. 

William Howard Taft as a judge of the Superior Court of Ohio 
in 1887 answered the usual wail about ee expeditions” in the 
following manner: 

What a witness is presumed to know is the truth and that can- 

not vary between the time of taking the deposition and the trial. 


If there is likely to be a variance in the testimony, the earlier a 
witness is committed to a statement the better for the sake of 


the truth.’ 


Some lawyers object to discovery under the federal rules since 
they say it takes all the element of surprise out of the law suit.‘ 
Some defense lawyers say that it gives the plaintiff too much ad- 
vantage. In some instances discovery procedure has been abused, 
but the overwhelming good that has evolved from it in both state 
and federal practice is in its favor. The days of “hiding behind a log,”’ 
hoping that the adversary will not prove what you know, should be 
gone forever; the function of the law suit is to prove the facts, as 
the various witnesses know them, and fuller realization of this will 
further add to the prestige of the legal profession. 

It is submitted that present discovery rules in both state and 
federal practice give neither plaintiff nor defendant an undue ad- 
vantage. Discovery today is a useful and necessary tool to both 
sides; it is every lawyer’s aid. There should not be a trial without 
resort to discovery procedure and the lawyer who has overlooked 
its use in preparation is not fully prepared. 

There are four procedures available for discovery in federal prac- 
tice. Three of these procedures are also available under the Wiscon- 
sin Statutes. They differ in practice and are dissimilar in state and 
federal procedure. The procedures to be discussed are as follows: 

1. Depositions or adverse examinations, on either oral or written 
interrogatories. 

2. Written interrogatories. 

3. Production of documents and other tangible things. 


4. Request for admissions. 


+ Shaw v. Installation Co., 9 Ohio Dec. 809, 812 (1887). 
‘ Hawkins, Discovery and Rule 34, 39 A.B.A.J. 1075 (1953). 
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FEepERAL Discovery PRACTICE 


Rules 26-37 of the Federal Rules of Civil Procedure provide dis- 
covery practice in its most liberal form. There is an interesting sta- 
tistical report on the use of discovery in the federal courts, which 
summarizes the purpose of those rules as follows: 

Fifteen years ago supporters of the new Federal Rules of 
Civil Procedure incorporated in Rules 26-37 the most liberal 
provisions for the disclosure of information concerning law- 
suits hitherto known. They allowed great freedom in discovery, 
first to fit discovery for a part, along with pleadings and pre-trial 
conferences, in giving notice of contentions and framing issues; 
second to expedite the administration of justice by making 
lawyers aware before trial of the strengths and weaknesses of 
their own and of their opponents’ cases so that uncontested 
issues would be eliminated, settlements facilitated, and trial 
evidence better organized; and third to make information and 
evidence more equally available to all parties so that substantive 
legal rights would not fail for inaccessibility of proof. Dis- 
covery was to minimize the so-called ‘sporting theory of justice”’ 
by making the outcome of litigation depend less upon both the 
availability of evidence and the skillful exploitation of trial 
surprise.® 

Depositions and Adverse Examinations 

There exist many fine treatises* which consider federal discovery 
practice in detail. The writer will attempt to acquaint the reader 
with the procedure by a summarization of the rules and some of the 
high points of the practice. 

Rule 31 provides for the taking of depositions of witnesses upon 
written interrogatories. This is not to be confused with Rule 33 
dealing with interrogatories to parties, to be discussed infra.” Rule 
31 is an inexpensive means of taking a deposition, but it is not 
nearly as effective as an oral examination in that it lacks the flexi- 
bility of an oral deposition. However, Rule 31 provides for cross 
interrogatories and redirect interrogatories so that opportunity for a 
full and complete examination is provided. The writer has found this 
rule feasible when taking depositions of persons outside of the United 
States. It is suggested that questions be studied and phrased as 
clearly as possible to rule out any ambiguity or misunderstanding 
of the deponent. 

The remainder of this section shall relate primarily to oral ex- 
amination. 

5 W. H. Speck, The Use of Discovery in United States District Courts, 60 YALE 
L. J 1132 (1951). 

* Moore, Feperau Practice (2d ed. 1951); Barron & Hourzorr, FEDERAL 
PRACTICE AND PROCEDURE (Ist ed. 1950); 7 Cyc. or Fep. Proc. (3d ed. 1951). 

7 See page 435 et seq. infra. 
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By and of whom deposition may be taken 

The deposition may be taken by any party of any persons, whether 
or not the deponent is the adverse party or his agent.* Such testimony 
can be obtained on the ground that the individual might have relevant 
knowledge of the subject matter of the action. The rule prevents 
many injustices since, conceding discovery to be a wise procedure, 
there is no reason to limit it to the parties.» Under federal procedure 
a third party defendant can take the plaintiff’s deposition even 
though the plaintiff does not make claim against the third party.’ 


When deposition may be taken 

Federal discovery does not provide for the taking of a deposition 
prior to the filing of the complaint by the plaintiff. Rule 8 of the 
Federal Rules of Civil Procedure requires only that the plaintiff’s 
complaint set forth a “short and plain statement of the claim show- 
ing that pleader is entitled to relief,” so that the plaintiff does not 
really need such discovery in order to plead. The plaintiff must 
wait twenty days after the commencement of the action before he 
serves notice to take a deposition.'! The deposition may be used to 
perpetuate one’s testimony, but this is not for discovery purposes.’? 
However, the defendant may take a deposition at any time after the 
commencement of the action, and often the brevity of the complaint 
requires it before the defendant can adequately plead. Generally, 
the party who first serves notice has priority in the taking of deposi- 
tions before trial.” 


Scope of examination 

The scope of the examination is very broad. Any matter relevant 
to the subject matter that is not privileged, whether it relates to the 
claim or defense, may be inquired into." 


* Fep. R. Crv. P.°26. 

* The fact that one of the defendants has been dismissed as a party to the 
action no “~~ prevents the taking of his deposition as a witness under the 
(Gos). rules. Samuel Goldwyn, Inc. v. United Artists Corp., 35 F. Supp. 633 

1 ; 
By! “sagas Co-op v. California Pie & Baking Co., 3 F. R. D. 206 (E.D. 

-Y. 1942). 

11 Mell v. Minkowitz, 13 F. R. D. 25 (8.D.N.Y. 1952). Ex parte orders for 
depositions within the 20 day period following commencement of the action are 
exceptional and good cause must be shown. Bank of America Nat. T. & S. Ass’n 
Vv. | cement Pictures Co., 13 F. R. D. 513 (8.D.N.Y. 1952). 

12 Fep. R. Crv. P. 27. 

18 Caribbean Const. Corp. v. Kennedy Van Saun Mfg. & Eng. Corp., 13 F. R. D. 
124 (S.D.N.Y. 1952). 

4 Fep. R. Crv. P. 26(b). Privileged information need not be disclosed. Leonia 
Amusement Corp. v. Loew’s, Inc., 13 F. R. D. 438 (8.D.N.Y. 1952) (attorney- 
client). If the testimony is not relevant to the subject matter, objections will 
sustained. See McCarthy v. Benton, 13 F. R. D. 454 (D.D.C. 1952), where the 
period of time to which questions related was 3 to 5 years prior to period during 
time which cause of action concerned. 
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All interpretation of federal rules must be considered in light of 
amendments effective March 19, 1948, of Rules 26 (b) and 34 as to 
the scope of examination and protective orders under Rule 30 (b). 
The deletion of the phrase “material to any matter involved in the 
action” in Rule 34 and the addition to Rule 26 (b) that there is no 
objection as to information sought even though not admissible at 
time of trial as long as it appears reasonably calculated to lead to 
the discovery of admissible evidence, adds entirely new meaning to 
the application of these rules.“ 

In federal procedure a deposition may be taken to prepare for trial 
as well as for use at trial.'* Thus in utilizing the deposition for dis- 
covery in preparation for trial, the courts have related the scope of 
the examination to the purpose for which it is being taken.'’ It is 
difficult to say what the limits are in a generalized statement. It 
should be kept in mind that relevancy to the subject matter is much 
broader than relevancy at the time of trial.’* Information may be 
sought simply for discovery of leads. The following list although not 
complete will give the reader some idea of the liberality of the rule: 
Inquiry may be made as to the existence of documents and tangible 
things,'* good faith in starting the suit,” hearsay,”! conclusions and 
opinions,” conclusions and opinions of an expert witness, names of 





1% New meaning, true, but difficult application. The phrase “as long as it 
appears reasonably calculated to lead to the discovery of admissible evidence” 
caused one court to comment: “How “7 — can foretell the latter result 
with any certainty is beyond me.” Uni tates v. Procter & Gamble Co., 14 
F. R. D. 230, 232 (D.N.J. 1953). It is submitted a test of “probability” would 
apply and best serve a uniform construction. 


% Fep. R. Crv. P. 26(d). 
17 See Engl v. Aetna Life Ins. Co., 139 F.2d 469. (2d Cir. 1943). 


18 7 Cyc. oF Fep. Proc. § 25.45, p. 146 (1951). 

19 Fep. R. Crv. P. 26(b), as amended, effective March 19, 1948; Brockway 
Glass Co. v. Hartford-Empire Co., 36 F. Supp. 470 (W.D.N.Y. 1941); Clark v. 
Chase Nat. Bank, 5 Fed. Rules Serv. 34.11, Case 1, 2 F. R. D. 94 (S.D.N.Y. 1941); 
Gajowski v. Empie, 15 Fed. Rules Serv. 266.211, Case 2, 11 F. R. D. 60 (N.D.N.Y. 
1). 


2° See Stella v. Kaiser, 87 F. Supp. 525 (§8.D.N.Y. 1949). 

*t Before amendment to Rule 26(b) in 1948, hearsay testimony was objection- 
able; however, it is now proper where answers will lead to discovery of admissible 
evidence. Hornong v. Eastern Auto ry, ey 15 Fed. Rules Serv. 33.22, 
Case 1, 11 F. R. D. 300 (N.D. Ohio 1951). ( with Rule 26(b) as to the 
scope of interrogatories. ) 

32 Most cases hold that opinions of non-experts are objectionable, Moorman v. 
Simon, 8 F. R. D. 328 (W.D. Mo. 1947) apood of auto), but it is submitted 
under Rule 26(b) there could be instances where it would be admissible on the 

unds that such evidence might reasonably lead to admissible evidence. See 
enpeeaet, 12 F. R. D. 131, 162 (1952); Drake v. Pycope, Inc., 96 F. Supp. 331 
(N.D. Ohio 1951). 

3 Kendall v. United Air Lines, Inc., 9 F. R. D. 702 (8.D.N.Y. 1949); Berg- 

strom Paper Co. v. Continental Ins. Co., 7 F. R. D. 548 (E.D. Wis. 1947). 
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witnesses,** insurance being carried,* the existence of statements 
obtained by either one of the parties,** damages,” and generally 
any relevant matter within the knowledge of the particular witness. 
The scope of Rule 26 (b) is directed to all information of a party, 
even though some of the information is not within the actual knowl- 
edge of the party, but within his possession and control.** Upon 
proper showing protective orders limiting examination may be ob- 
tained under Rule 30 (b). 


Attendance of witnesses (notice, place and time) 


Notice must be given to all parties to the action as to the taking 
of any deposition and must be served within a reasonable time.** 
The attendance of the witness can be compelled by subpoena. It is 
important to remember that a plaintiff can be compelled to attend 
in the district wherein he files his suit for purposes of having his 
deposition taken by the defendant.*® No subpoena is necessary upon 
a party to an action, the service of the notice being sufficient. Upon 
notice without subpoena a corporate party may be required tg pro- 
duce its officers or managing agents but not other employees or 
persons.” Any federal district court in the district where the deposi- 
tion is to be taken may issue subpoenas for the persons described 
therein.*? As to witnesses to be subpoenaed, Rule 45 (d) (2) provides 
a limitation as to distance, residence and convenience. 





* Frep. R. Civ. P. 26(b) now expressly provides this. 

% Orgel v. McCurdy, 8 F. R. D. 585 (S.D.N.Y. 1948); see Note, 32 Nzs. L. 
Rev. 43, 66 (1952). 

% See, e.g., Matthies v. Peter F. Connolly Co., 2 F. R. D. 277 (E.D.N.Y. 1941). 

27 See, e.g., Smith v. Bentley, 9 F. R. D. 489 (S.D.N.Y. 1949). 

38 Bee, e.g., Maryland v. Baltimore and Ohio R.R., 7 F. R. D. 666 (E.D. Pa. 
1947). 

29 What is “reasonable notice’ depends on circumstances in each case, con- 
sidering time, place and distance. See Spangler v. Southeastern Greyhound Lines, 
10 F. R. D. 591 (E.D. Tenn. 1950). A motion — an order directing parties 
to attend a deposition will be denied without service of notice. Hefter v. National 
Airlines, 14 F. R. D. 78 (S.D.N.Y. 1952). 

%° See Sekely v. Salkind, 10 F. R. D. 503 (8.D.N.Y. 1950). However, upon 
showing of cause the court might modify or condition the plaintiff's appearance. 
In Alexander v. Oberndorf, 13 F. R. D. 137 (S.D.N.Y. 1952), a California plain- 
tiff was given the alternative of going to New York, where the action was started, 
or paying New York counsel expenses to come to California. In Taejon Bristle 
Mfg. Co. v. Omnex Corp., 13 F. R. D. 448 (S.D.N.Y. 1953), due to wartime 
conditions the court limited examination of the president of a Korean corpora- 
tion in New York to written interrogatories under Rule 31. 

31 A corporation ~< be examined through a director. Campbell v. General 
Motors .. 13 F. R. D. 331 (S.D.N.Y. 1952). See also Mulligan v. Eastern 
8. S. Lines 7. 6 F.R. D. 601 (S.D.N.Y. 1946); Czuprynski v. Shenango Furnace 
Co., 2 F. R. D. 412 (W.D.N.Y. 1942). 

3 Fep. R. Crv. P. 45(d)(1). : 
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Examination and objections 

Any disinterested person who is authorized to give an oath by 
the laws of the United States or the place where the examination is 
held or by appointment of a court, is a person before whom the de- 
position can be taken.** The examination of the deponent is to be 
the same as at trial. There may be a cross-examination™ and leading 
questions can be propounded to adverse or hostile parties.* A party 
is not deemed to make a person his own witness by taking the deposi- 
tion.* Objections should be noted of record; the witness should 
nevertheless answer the question if possible and the objection may 
be ruled upon at the trial if necessary. Privileged information will 
be respected,*? but on all other matters the witness should attempt 
to answer. The witness is not entitled to refuse to answer because he 
or his counsel feels the matter is irrelevant or immaterial.** 

Criticism is often leveled at lawyers who state objections at length 
into the record. “The rules preserve all objections; is it necessary to 
clutter up the record?” they say. Read the rules again. If the ground 
of the objection is one which “‘might have been obviated or removed 
if presented at that time”’ it is by implication waived if raised only 





33 Fep. R. Crv. 
* Fep. R. Crv. P “$6(c), 43(b). Under Rule 45(d) proof of service of the notice 


to take a deposition on a party is necessary before issuance by a clerk for a sub- 
poena upon a non- Aarne Without such service of notice, the subpoena 
ad Srybni Tepatein 13 F. R. D. 248 (8.D.N.Y. 1952). 

Mr. Ragland abe Wisconsin is the only state that attempts to limit 
Phony after direct examination. RAGLAND, Discovery BeForE TRIAL 
(1st = 4 1932). It is submitted that cross examination of a party by the latter's 
own lawyer, in discovery proceedings, is inadvisable, since you merely add to 
your adversary’s knowledge. However, explanation of certain statements on 
direct —— _—- sometimes ient to mitigate their effectiveness, if the 
statement some ambiguity. 

* Fep. R. “4 ‘J 0, 

7 Proper procedure in raising privilege is not by motion to limit the deposition 
but for the y to refuse to answer questions as to which privilege is asserted 
and then submit the matter to the court for specific questions. Smith v. Crown 
Publishers, Inc., 14 F. R. D. 514 (S.D.N.Y. 1953). 

7 Cyc. Feb. Proc. § ow hn 189 (3d ed. 1951). See United States v. 
LV No. 134, 14 F. R. D. 261 (s. N.Y. 1953), wane acownery witness was 

required to answer a written interrogatory under Rule 31 before a court heard 
the allaution anion te the ieee ok the aneuiion Gites. Tits ater’ eal os pane 262: 
Rule 32(c) (3) provides that “Objections to the form of written inter- 
rogatories submitted under Rule 31 are waived unless served in writi 
within a certain time. There is no provision for a hearing on any such 


jection. 

In this it is to be contrasted with Rule 33 dealing with inte tories to 
parties as from witnesses. That rule provides for the service 
of a notice of hearing — bas  apaamnaee answers are deferred until the ob- 
jections have been 

The scheme of 2 Rules is that «party shall not be required to answer 
interrogatories to which objection has been made until they have been ap- 
proved by the court but a witness may be required to answer such inter- 
rogatories in advance of any such appeal. 
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at the time of trial.** Remember that many depositions in federal 
practice although taken for purposes of discovery ultimately are used 
as actual testimony. Preserve your record. The objections preserved go 
to the competency, materiality or relevancy of the testimony. Ob- 
jection to the deposition as a whole based upon some error or ir- 
regularity occurring at the taking of the deposition must be made 
at the time of taking or else waived.*° 


Use of depositions 

The primary use of a deposition taken for discovery is for dis- 
covery itself. However, as previously stated, it should be kept in 
mind in taking the deposition that its use in federal court may be 
offered as evidence under certain conditions existing at time of trial.’ 
Of course, the deposition can be used as grounds of impeachment of 
any adverse witness at time of trial. 


Record of examination (submission of witnesses, signatures, changes, 
notice of filing and expenses) 

Rule 30 (e) provides for the submission of the transcribed testi- 
mony to the witness for signing and examination. The reading and 
examination may be waived by the parties and the witness; however, 
the parties alone may stipulate that the signature be waived. If the 
deposition is not signed by the witness the officer taking the deposi- 
tion shall state on the record the reason therefor. The deposition 
should be properly certified by the officer. The party taking the 
deposition is then required to give prompt notice of its filing to all 
other parties. 

If the witness desires to change his testimony in any respect upon 
reading and examination of it, he may do so with a statement of the 
reasons given by the witness for so doing.” 


Written Interrogatories Under Federal Rule 33 


Written Interrogatories under Rule 33 of the Federal Rules of 
Civil Procedure is really the former Equity Rule 58 restated in a 
simple form. Rule 33 provides another inexpensive means of examin- 
ing a party to an action. It is not found in our Wisconsin state pro- 


* Fep. R. Crv. P. 32(c). See er elma Comics, Inc. v. Fawcett Publications, 
Inc., te oe gg 944). 

“'Fep. R. Crv. P. 32. See en 4 Moore, Feperau Practice § 32.02 
(2d ed. 1950). 

4“ Fep. ie cha = “ om 

* But if the change affects the testimony mate Revab an oppo 
amine as is offered. DeSeversky v. He Npiation Corp. 2 
F. R. D. 113 DN . 1941). 
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cedure and may therefore be a stranger to many. It is submitted 
lawyers should familiarize themselves with this federal practice in 
that it has many advantages of discovery that cannot be obtained 
under the deposition route. 

The rule provides that if the party served is a corporation, partner- 
ship or association, any officer, employee or agent answering must 
furnish the composite knowledge of the party served. This is a dis- 
tinct advantage over the deposition route. Many times several de- 
positions have to be taken to ascertain the composite knowledge of a 
party not an individual. Existence of particular documents and other 
tangible things may be ascertained so as to lay a definite basis to a 
motion for production that might follow under Rule 34.“ Written 
interrogatories provide the simplest means of ascertaining the iden- 
tity and location of persons having relevant facts pertaining to the 


subject matter. 
By and of whom written interrogatories may be taken 

Written interrogatories may be served only upon adverse parties 
to a pending action. An impleaded party without adverse interests 
to another party does not come within the rule.** Rule 5 (b) of the 
Federal Rules of Civil Procedure is applicable to the service of inter- 
rogatories and service on the attorney is permissible. They should 
not be addressed to counsel. If a corporation is served, an officer 
should be designated to answer whenever possible. 


When interrogatories may be taken 

Interrogatories may be served any time after the commencement 
of the action. The plaintiff cannot serve them within ten days after 
the commencement of the action without leave of the court. Pro- 
tective orders may be issued, but as a general rule interrogatories 
may be served before or after any other discovery proceeding in the 
same action.“* Interrogatories should be served so as not to unduly 


43 See Drum v. Town of Tonawanda, 13 F. R. D. 317 (W.D.N.Y. 1952); Waider 
Vv. bo R.I. & P. Ry., 10 F. R. D. 263, 265 (S.D. Iowa 1950) where the court 


said: 
Rule 33 . .. was amended . . . the clear purpose of which was to prevent a 
corporate defendant or officer thereof from circumventing the plain import 
of the discovery mechanism by responding to any given interrogatory to 
the effect that he had no personal knowl of the subject matter of the 
interrogatory. 
“ Mall Tool Co. v. Sterling Varnish Co., 11 F. R. D. 576 (W.D. Pa. 1951). 
“ Harlan Produce Co. v. Delaware, L, & Western R. R., 8 F. R. D. 104 (W.D.- 


N.Y. 1948). 
“ See Alexander v. Oberndorf, 13 F. R. D. 137 (§.D.N.Y. 1952), where the 


defendants were entitled to take the plaintiff’s deposition even after extensive 
interrogatories were served under Rule 33. 
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delay the trial, otherwise they may be denied. Any number of inter- 
rogatories may be served unless otherwise ordered by the court.‘ 


Scope of examination 

The federal rule expressly provides that the scope of written inter- 
rogatories is as broad as the scope of the deposition discovery prac- 
tice under Rule 26 (b). However, it would seem more difficulty is 
encountered through the use of interrogatories than through the 
deposition practice. A very practical reason why this may be is 
that objections to interrogatories under Rule 33 are always heard 
by the court before answer is made, while in a deposition certifica- 
tion of a question to the court is often overlooked, since the informa- 
tion is gained through other questioning or is given subject to the 
objection.** Another reason may be that interrogatories are not 
primarily concerned with evidentiary facts and are directed to the 
composite knowledge of the party, including non-privileged informa- 
tion in the attorney’s hands. Many controversies arise where an 
attorney must resort to information in his file. 

Again it should be remembered that questions reasonably calcu- 
lated to lead to evidence, even though the information sought is not 
admissible itself, are permissible under the federal rules. Thus the 
existence of documents and tangible things, whether admissible or 
not, is within the scope of the rules. The existence of statements, 
reports, books and other documents*® can be inquired into. Many 
attorneys take offense to these questions and feel that the adverse 
party is attempting to obtain the contents of such materials through 
the use of interrogatories. These objections are premature.® Rule 33 
merely provides a basis for a later move under Rule 34, if so desired, 
and, if the documents are shown to exist, the production of them when 
good cause is shown, as will be subsequently discussed." Interroga- 
tories are designed to inform each party what they may expect to 
meet at trial, thus facts are not limited to matters within the personal 
knowledge of the party being examined. They may relate to facts 
he has later discovered. They may relate to hearsay,™ seek admis- 


47 Picking v. Pennsylvania Ry., 11 F. R. D. 71 (M.D. Pa. 1951). 
4 See note 38, supra. 
4° Mall Tool Co. v. Sterling Varnish Co., note 44, supra. 
es: ay See also Allen v. River Terminal Ry., 10 F. R. D. 394 (N.D. Ohio 
51 See page 440 et seq. infra. 
, bra as e.g., United States v. General Motors Corp., 2 F. R. D. 528 (N.D. IIl. 


5 See, e.g., Hornung v. Eastern Automobile Forwarding Co., 15 Fed. Rules 
Serv. 33.22, Case 1, IF. R. D. 300 (N.D. Ohio 1951). 
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sions,“ ascertain specification of foreign law® if relied upon, seek 
opinions and comparisons, and seek ultimate facts*’ and evidentiary 
facts®* relevant to the subject matter. The question is not objection- 
able on the ground that it relates to the claim or defense of the 
party seeking the information.® Interrogatories most frequently seek 
the names of witnesses having knowledge of the case.*° However, a 
party cannot be compelled to disclose the witnesses or exact evidence 
he expects to produce at trial.*! 

There exists difference of opinion concerning the propriety of in- 
terrogatories going to the adverse party’s investigation and prepara- 
tion of the case. Since Hickman v. Taylor," the attorneys’ files are 
not considered privileged, but the Supreme Court stated that good 
cause must be shown to obtain “the work product of the lawyer.” 
Again each circumstance deserves separate consideration. If the in- 
formation sought is relevant to the subject matter, the interroga- 
tories should lie, but this in itself does not open up the file of an 
attorney. If the answer to the question will require research, investi- 
gation or inquiry or even expense, answer is frequently required as 
long as the question is within the proper scope of the discovery. So- 
called ‘fishing expeditions’’ are allowed as long as they are calculated 
to lead to admissible evidence. However, one should be careful in 
using Rule 33 and not attempt to obtain information as to the con- 
tents of documents in the hands of the other party, thus circumvent- 
ing showing of “‘good cause’’ as required under Rule 34." 





ison” e.g., Schwartz v. Howard Hosiery Co., 27 F. Supp. 443 (E.D. Penn. 

5 See, e.g., Bernstein v. Chemical Bank & Trust Co., 15 Fed. Rules Serv. 33.31, 
Case 2, 9 F. R. D. 557 (D.C.N.Y. 1949). 

% Drake v. Pycope, Inc., 96 F. Supp. 331 (N.D. Ohio 1951). 

57 See discussion in Landry v. O’Hara Vessels, Inc., 29 F. Supp. 423 (D. Mass. 
1939). Even before the amendment in 1948, interrogatories were approved as to 
ultimate facts. 7 Cyc. Fed. Civ. Proc. § 25.446, p. 449 (1951). 

58 See Bowles v. Safeway Stores, Inc., 4 F. R. D. 469 (W.D. Mo. 1945). 

5° Tradesmens Nat. Bank & Trust Co. v. Charlton Steam Shipping Co., 3 
F. R. D. 363 (E.D. Pa. 1944). 

180. e.g., Shank v. Associated Transport, Inc., 10 F. R. D. 472. (M.D. Pa- 

61 McNamara v. Erschen, 8 F. R. D. 427 (D.C. Del. 1948). 

# 329 U.S. 495 (1947). It should be pointed out that some states still consider 
all information in the hands of counsel as privileged against disclosure. This rule, 
however, is modified and limited in federal practice in diversity cases where the 
scope of discovery would require disclosure under the federal rule, even though 
the information is in the hands of the attorney. See Brookshire v. Pennsylvania 
Ry., 14 F. R. D. 154 (N.D. Ohio 1953). 

* Mall Tool Co. v. Sterling Varnish Co., 11 F. R. D. 576 (W.D. Pa. 1951). 

* See Knab v. Penn Ry., 12 F. R. D. 106 (W.D. Pa. 1952). 
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Examination and objections 

The interrogatories must be specific and not too general. They do 
not provide the elasticity of an oral deposition and should not be 
used to the extent a deposition is used to ascertain evidentiary facts 
in detail. No specific form is required. They should be set forth 
separately and numbered. Answers should correspond in number. 
They may state the belief and understanding of the answering party. 
However, a party answering in a representative capacity may not 
claim lack of personal knowledge.® 

All interrogatories and their answers should be in writing, signed 
by the person making them and verified under oath. A copy of the 
answers should be served on the party requesting them within fifteen 
days of the service of the interrogatories.“ Extending or shortening 
time of answer may be obtained upon good cause shown. Answers 
should be deferred until objections to interrogatories are determined; 
however, interrogatories not objected to must be answered within 
the required fifteen days. If the answers are not complete or adequate 
the party submitting the interrogatories may submit others or move 
the court to require the party to answer more fully. 

Objections should be served within ten days after the service of 
the interrogatories. They should be written objections and can be 
directed to the scope of the examination, privileged information, 
repetitious and burdensome questioning, and other matters.*’ Ob- 
jections should be specific and a notice of hearing for the objections 
should be attached to the objections. Most discovery orders do not 
constitute final orders for purposes of appeal.** Refusal to answer 
can lead to dismissal of the action or striking of all or parts of plead- 
ings.*® As in the deposition procedure, protective orders can limit 
the examination.”° 


© See Siegel v. Yates, 15 Fed. Rules Serv. 33.31, Case 3, 11 F. R. D. 129 (D.C. 
N.Y. 1951). 

® Fep. R. Crv. P. 33. 

* Statistical data is objectionable if it is only accessible to the other side. 
Needles v. F. W. Woolworth Co., 13 F. R. D. 460 (E.D. Pa. 1952) (weather 
statistics objectionable); interrogatories seeking compilation of documents pro- 
duced under Rule 34 would be denied where both parties had equal opportunity 
to compile information. Pappas v. Loew’s, Inc., 13 F. R. D. 471 (M.D. Pa. 1953). 

88 Attempts to secure interlocutory review by mandamus or prohibition have 
generally failed. See 4 Moore, Feperat Practice § 26.37 (2nd ed. 1950). 

6 Fep. R. Crv. P. 37(d). See Textile Products v. Formax Mfg. Corp., 13 
F. R. D. 302 (E.D. Mich. 1952) (action dismissed for tardy answer to interroga- 
tories and refusal to produce ordered documents for —o 

70 See Paul i & Sons, v. Enterprise Animal Oil Co., 14 F. R. D. 333 
(E.D. Pa. 1953), where following indictment of defendants under the Sherman 
Anti-Trust Act, plaintiff filed complaint for resultant oanes from a monopoly 
created by defendants, and plaintiff sought discovery under Rule 33. The defen- 
dants objected, invoking the Fifth Amendment and the court issued a protective 
order staying the examination of the defendants under Rule 30 (b). 
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Use of the interrogatory 

The primary use for discovery is to facilitate preparation for 
trial. It is expressly provided that answers to interrogatories may be 
used to the same extent as a deposition of a party. Thus such an- 
swers may be admissible under the ordinary rules of evidence at the 
trial. Answers may be used as admissions or as grounds for im- 


peachment.”! 
Discovery and Production of Documents and Tangible Things 


Liberality is allowed for carrying out the true spirit of Rule 34 of 
the Federal Rules of Civil Procedure. Discovery and production of 
documents and tangible things for inspection, copying and photo- 
graphing may be accomplished under this rule. The rule reads as 
follows: 

Upon motion of any party showing good cause therefor and upon 

notice to all other parties, and subject to the provisions of 

Rule 30(b), the court in which an action is pending may (1) 

order any party to produce and permit the inspection and copy- 

ing or photographing, by or on behalf of the moving party, of 
any designated documents, papers, books, accounts, letters, 
photographs, objects, or tangible things, not privileged, which 
constitute or contain evidence relating to any of the matters 

within the scope of the examination permitted by Rule 26(b) 

and which are in his possession, custody, or control; or (2) order 

any party to permit entry upon designated land or other property 

in his possession or control for the purpose of inspecting, meas- 
uring, surveying, or photographing the property or any desig- 
nated object or operation thereon within the scope of the ex- 
amination permitted by Rule 26(b). The order shall specify the 
time, place, and manner of making the inspection and taking 
the copies and photographs and may prescribe such terms and 
conditions as are just. 


Rule 34, the rule on interrogatories, applies only to parties to the 


pending action. 
Rule 45 (d) provides for use of the subpoena for production of 


documents and tangible things at the taking of a deposition.” Rule 


. interrogatories serve two separate and distinct purposes: to ascertain 
facta and to narrow issues . . . . The second function may be attained by exact- 
ing admissions or obtaining commitments as to the position that an adverse 
party takes as to issue of fact. 
Drum v. Town of Tonawanda, 13 F. R. D. 317, 318 (W.D.N.Y. 1952). 

™ Under Rule 26, a party may be compelled to attend the taking of his de- 
position without sub note 30, supra. mp enntan it is questionable whether 
& notice to take a deposition of a party can compel production of documents 
panei a subpoena. It has been held only an order under Rule 34 or a subpoena 
7. production. Republic of Italy v. De Angelis, 14 F. R. D. 519 (8.D. 





N.Y. 
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45 (d) also is given a liberal construction and the essential difference 
between Rule 34 and Rule 45 (d) is that the latter applies to wit- 
nesses as well as parties since it is used in connection with Rule 26 
on depositions. 

Both Rule 34 and 45 (d) expressly have the same scope as other 
discovery practices pertaining to depositions and interrogatories. 
However, Rule 34 requires the showing of good cause. This is usually 
submitted by affidavit of counsel or his client. Rule 45 (d) does not 
expressly require the showing of good cause, but it has been held 
that one cannot circumvent the showing of good cause under Rule 
34 by use of Rule 45 (d).”* Under proper circumstances it must be 
shown in both instances. 

Under Rule 34 a party does not have to produce things in posses- 
sion or control of someone else. Use of other discovery devices to 
ascertain possession and to designate and clarify documents should 
be utilized to establish the rights of a moving party under Rule 34. 


Scope 
Again we are governed by the broad construction of Rule 26 (b). 


Inadmissibility at time of trial is no objection. Limitations concern 
relevancy, privilege and the failure to show good cause. 

When “good cause” has been shown, the following tangible things 
and documents have been subject to production: Governmental 
documents and records,” copies of tax returns and records,”® reports 
of experts,’* medical and hospital reports and records,”” photographs 
and x-rays’* and other documents relating to damages.”® 

Through use of Rule 26 and Rule 45 (d) with a subpoena duces 
tecum, the deposition of the custodian of records at a hospital may 
be taken and the hospital records of a party produced; photostatic 


73 See Demeulenaere v. Rockwell, 13 F. R. D. 134 (8.D.N.Y. 1952); 5 Moors, 
Feperau Practice 1722-23 (2d ed. 1951). 

™ See Durkin v. Pet Milk Co., 14 A R. D. 385 (W.D. Ark. 1953), where it 
was held that statements obtained by the government for the Secretary of Labor 
were not privileged and required to be produced. However, statements obtained 
by attorneys for the F emg were not required to be produced - the ground 
that the defendant did not show “good cause” as to Guns statemen’ 

% Nola Electric v. Reilly, 15 Fed. Rules Serv. 34.42, Case 1, 11 r R. D. 103 
(D. C.N.Y. 1950). 

7 See U. 8. v. 50.34 Acres of Land, 13 F. R. D. 19 (E.D.N.Y. 1952) ( of 
appraisers). In Colden v. R. J. Schofield Motors, 14 F. R. D. 521 (N.D. Ohio 
1952), defendant was allowed to obtain statement of of plaintiff’s expert even 

though acquired by the attorney in preparation for defendant was 
not in same _ to acquire the information. Cf. Colonial Airlines, Inc. v. 
Janas, 13 F. 199 (S.D.N.Y. 1952) (report of expert denied to defendant 
where eo aidan of report was equally available to defendant). 

77 Cox v. Pennsylvania ty» 9 F. R. D. 517 (S.D.N.Y. 1949). 

78 Atlantic Greyhound 7 v. Lauritzen, 182 F.2d 540 Dey poe 1950). 
7° Canister Co. v. National Can Corp., 8 F. R. D. 408 (D.C. Del. 1948). 
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copies of the records may be taken. This is time-saving and many 
times important to obtain a thorough study of such records. In 
many states, privileged information may be claimed; but generally 
the parties do not raise objection since such records can be examined 
after testimony in a deposition concerning said injuries.*° In Wis- 
consin such records are not privileged." 

The area of controversy under Rule 34, and under the subpoena 
duces tecum route with a deposition, pertains to statements of parties 
and witnesses, reports of investigators and other related memoranda. 

This is the field where liberal discovery rules draw the most 
criticism. Ordinarily the case file of an attorney is not open to dis- 
covery.** Production of the investigating file of either plaintiff or 
defendant has never been required in any reported case under the 
federal rules.“ This is true where the deponent was an attorney or a 
claim agent. However, many courts have taken the view that state- 
ments obtained by a party in the regular course of business and not 
as investigation for preparation of trial can be compelled to be pro- 
duced.™ In a proper case statements of the parties or of the witnesses 
obtained by the adverse party can be compelled to be produced. 
However, the key to such compulsion under these rules is the show- 


ing of “good cause.” 


Showing of “good cause’’ 
There is a strict application of “good cause’”’ and a second, more 
liberal, view under the rule as it now exists.** There certainly is no 


8® Munzer v. Swedish American Line, 35 F. Supp. 493 (S.D.N.Y. 1940). 

%! Leusink v. O’Donnell, 255 Wis. 627, 39 N.W.2d 675 (1949). 

# Durkin v. Pet Milk Co., 14 F. R. D. 385 (W.D. Ark. 1953). 

83 Jenkins v. Pennsylvania Ry. : F. R. D. 297 Sg ae 1949); apg 
Travelers Fire Insurance Co., 11 F. R. D. 566 (W. -Y. 1950); - Brush ar- 
9 F. R. D. 681 (8.D. Mo. 1950); Overly v. oT Real Feenoie 

D. 112 (N.D. Ohio 1951); 7 Floe : oe, 10 F. R. D. 504 (E.D.S. ). 
See also Goldner v. Chicago N ay! 5 ee 3 F. R. D. 326 (N.D. Ill. 1952). 

* Royal Exchange Assur ra iF R. D. 150 (S.D.N.Y. 1952) 
McManus v. Harkness, 11 F ‘R. D. 402 ($.D.N.Y. i951); Humphries v. Penn- 
sylvania Ry., 14 F. R. D. 177 (N.D. *Ohis — 

% See Goldner v. Chicago & N. W. Ry., 13 F. R. D. 326, 328 (N.D. Ill. 1952), 
wherein the following summary is made: 

Rule 34 places upon the moving party the burden of showing good cause 
for ooteas the production of documents. Of course, the nature of this 
burden cannot be defined heck ond for “good cause” is necessarily an elastic 
term, and it must be defined and applied according to the circumstances 
surrounding each case. However, in cases involving the production of state- 
ments of witnesses, the courts have disagreed on even a rough definition 
of good cause. After an analysis of these cases, Professor Moore 

the evolution of two distinct constructions of the term. 4 Moore’s Federal 

Practice (2d ed.) § 34.08. The more liberal construction of good — 

according to Moore, is expressed in De Bruce v. Pennsylvania R. Co., D. C. 

Pa., 1947, 6 F. R. D. 403. In the opinion of the De Bruce Court, a defendant 
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precise definition of ‘good cause’’ since each case stands on its own. 
However, where a party has shown a real need or justification which 
might materially affect its rights or in some instances give the other 
party a distinct advantage, the courts will usually grant the motion 
and sustain the finding of good cause for production. It has been 
held that where the party has obtained the names of witnesses he 
must make a bona fide attempt to obtain information by independent 
investigation and may not rely upon the industry of his adversary.” 
However, if witnesses have refused to give statements to the moving 
party then good cause for production of their statements is estab- 
lished.*? Financial condition of the party may in itself constitute 
good cause.** 

Cases dealing with good cause generally apply to statements in 
the hands of one party and not the other. If the moving party can 
show some inability at the time of an accident to gather on-the-spot 
information,*® as where he is unconscious or otherwise seriously 
injured, or possibly if he is without counsel when his statement is 
taken,** then good cause is shown. Unavailability of the witness® or 
inconvenience in contacting witnesses has been held to constitute 
good cause, but one court in denying good cause held that unavail- 


may be ordered to produce statements of witnesses if such statements were 
taken immediately after the accident occurred, if the plaintiff was unable 
to take the statements himself before the commencement of the suit, and if 
the accident had occurred a considerable time before the filing of the mo- 
tion for production. A second, and “narrow” construction is a ome ag in 
Alltmont v. United States, 3 'Cir., 1949, 177 F.2d 971, 978, the 
court states that under Rule 34, a moving party 
“. . . must show that there are special circumstances in his particular 
case which make it essential to the preperation of his case and in the in- 
terest of justice that the statements be produced for his inspection or 
copying. His counsel’s natural desire to learn the details of his adversary’s 
preparation for trial, to take advantage of his —_m~ peers, Toe 
seeking out and interviewing prospective witnesses, to help pre 
self to examine witnesses or to make sure that he has over Bee pe. nothing 
are certainly not such special circumstances since they are present in 
every case. 
% Aetna Life Ins. Co. v. Little Rock Basket Co., 14 F. R. D. 383 (E.D. Ark. 
1953); Meadows v. Southern Ry., 14 F. R. D. 164 (E.D. Tenn. 1953). 
87 Brookshire v. Pennsylvania Ry., 14 F. R. D. 154 (N.D. Ohio 1953). 
88 See Gebhard v. Isbrandtsen Co., 10 F. R. D. 119 (S.D.N.Y. 1950). 
8° Karttunen v. ——- Inc., 14 F. R. D. 23 (S.D.N.Y. 1953). In Hesch v. 
Erie Ry., 14 F. R. D. 518 (N. D. Ohio 1952), good cause was held shown and 
documents — under Rule 33 although the court pointed out that the 
party should have used Rule 34. (Employee was killed and court felt he did 
not have same opportuni nll?) for investigations as defendant, thus ordered certain 
statements to be produ 
* It has been held that if a plaintiff took a statement and did not give a co 
to the party giving - good cause is established. Szymanski v. New York N. 
& H. Ry., 14 F. R. D. 82 (S.D.N.Y. 1952). 
= Lauritsen Vv. ‘Atlantic Greyhound Corp., 8 F. R. D. 237 (E.D. Tenn. 
1948). 














444 WISCONSIN LAW REVIEW [Vol. 1954 


ability in itself is not sufficient since the party should use the mails 
to contact and interrogate the witnesses.** If depositions of the wit- 
nesses can be taken, then access to the statements is usually denied.* 
Good cause must be stated specifically and unless special circum- 
stances are shown, recent decisions are prone to deny the right to 
production.“ Good cause, where objection is raised, must be shown 
under Rule 45 (d), although not expressly provided.” A general 
averment cannot be made but the subpoena or motion should par- 
ticularize the different items sought. Production of undesignated 
documents will not be ordered.” 


Procedure 

A motion under Rule 34 can be made any time after the action 
is commenced. Whether it will be allowed during the trial of the 
action is within the discretion of the court. Form 24 of the Federal 
Rules of Civil Procedure indicates that the motion requires an 
affidavit showing good cause. There also must be a showing of pos- 
session, custody or control by the adverse party for the motion to 
lie. An order of the court requiring production of documents should 
specify the time, place and manner of inspection or taking of copies 
and photographs. 

In so far as a subpoena duces tecum is concerned under Rule 45 (d) 
a motion may be made promptly to quash or modify the subpoena 
if deemed objectionable. A court in many instances may require 
submission of documents or things to be examined by the court for 
preliminary inspection. Generally the cost of copying and inspection 
rests with the moving party. Rule 34 is expressly made subject to 
Rule 30 (b) as to orders for the protection of parties. 


Physical and mental examination 

Rule 35 provides for the physical and mental examination of 
parties to an action. An examination may be ordered only upon 
good cause shown. Proper notice is required as to time, place, manner 





* Berger v. Central Vermont Ry., 8 F. R. D. 419 (D. Mass. 1948). Contra, 
Mandel v. United States, 93 F. Supp. 692 (E. D. Pa. 1 950). 
* Aetna Life Ins. Co. v. Little Rock Basket Co., 14 F. R. D. 383 (E.D. Ark. 


1953). 

% See McClure v. Boeger, 105 F. Supp. 612 (E.D. Pa. 1952), where the only 
“good cause alleged for production of defendant’s liability insurance policy was 
that the lig may _ be laintiff rights of which she would otherwise 
not be able to avail herself. ction was denied. 

% See note 73 supra. 

* Hefter v. National Airlines, 14 F. R. D. 78 (S.D.N.Y. 1952); Pathe Indus- 
tries, Inc. v. General Film Distributors, Ltd., 14 F. R. D. 464 (S.D.N.Y. 1953) 
(Subpoena under Rule 45(d) ). 
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and conditions in regard to the scope of the examination and the 
person or persons making it. Good cause is liberally construed under 
this ruling and the mere showing of necessity as well as lack of danger 
to the party to be examined is generally held sufficient.” 

A party examined may obtain a report of the findings of such 
examination under Rule 35 (b) (1) but in so doing must deliver all 
reports previously or thereafter made of the party by his own phy- 
sicians.** By requesting a report, Rule 35 (b) (2) expressly provides 
that a party waives any privilege he might have arising out of that 
subject matter. The same is true if a party takes the deposition of 
the examining physician under the rule. 


Admission of Fact and of Genuineness of Documents 


Rule 36 provides a clear and concise method for obtaining admis- 
sions of fact and as to the genuineness of relevant documents. The 
purpose of the rule should be clear. It is not so much a discovery 
device as it is a method of circumscribing the issues at time of trial. 
In many respects it will save all parties time and expense. Rule 36 
will help a party to prepare for trial when he realizes what issues 
and proof he must meet. It is another means of interrogation similar 
to Rule 33, but is not as broad.*® Rule 36 may be used as supple- 
mentary to other discovery proceedings. 

A party may not obviate the requirements of proof at trial with 
an answer to an interrogatory under Rule 33, or with an answer in 
a deposition, while an admission made under Rule 36 is binding on 
the party making it.'°° 


Procedure 


The plaintiff must wait ten days after the commencement of the 
action or obtain leave of court, otherwise a request for admissions 
may be served at any time after the action is pending. Copies of 
documents to which the request relates should be served either be- 
fore or with the request. The adverse party then has ten days to 
admit or deny. In matters where admissions are sought, if objections 
are not made or otherwise answered within that time, they shall be 


87 Compare Leach v. Greif Bros. Cooperage Corp., 2 F. R. D. 444 (S.D. Miss. 
1942) and Strasser v. Prudential Ins. Co., 1 F. R. D. 125 (W. D. Ky. 1939). 

*8 The absence of —— an order does not defeat a party’s ri t to obtain, from 
the part = who caused the examination to be made, a copy of a detailed written 
report of the examining physician setting out his findings and pn Keil 
v. Himes, 13 F. R. D. 451 (E.D. Pa. 1952). 

%® Rice v. United Air Lines, Inc., 13 Fed. Rules Serv. 36a. 26, Case 1, 10 F. R. D. 
161 (N.D. Ohio 1950). 

100 Beasley v. United States, 81 F. Supp. 518 (E.D.S.C. 1948). 
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deemed admitted.” If within the ten days a written objection is 
made as to relevancy or privileged matter or otherwise, then a notice 
for the hearing of the objections should also be served. If objections 
are made only to part of the request of admission, then the part not 
objected to must be answered within the ten day period. When 
answered, the rule provides for a sworn statement of denial of all 
matters not admitted. The statement of denial must be specific. If 
the matter cannot be specifically admitted or denied then a state- 
ment as to why the party cannot truthfully admit or deny the mat- 
ters must be made. 

The rule requires good faith. Any admission is expressly to be 
used for the purpose of the pending action and no other. Under 
Rule 37 (c) if the admission of fact or of the genuineness of the 
document is not made and the fact is proved at trial or the document 
is later proved to be genuine, then the moving party: may apply to 
the court for an order requiring attorney’s fees and expenses in 
making such proof.’ 

A safe rule in dealing with federal procedure is to follow the form 
appended to the Rules, and compliance with the rule is then generally 
assured. The request should be served as a motion under Rule 5 (b). 
Rule 36 (a) (1) provides that statements of denial or of reasons why 


the party cannot admit or deny shall be sworn testimony. This is 
important and must be complied with. A party is not required to 
make the sworn statement and it has been deemed sufficient that the 
statement be made by one who knows or upon information believes 
the truth of the matters stated therein.’ 


Scope 

The test of relevancy has been said to be narrower than that for 
interrogatories and depositions.’ Some courts have limited Rule 36 
to matters admissible in evidence.’* Other courts'® have pointed to 
Form 25, appended to the rules, which states that all admissions are 
made “subject to all pertinent objections to admissibility which 
may be interposed at the trial.’”’ Requests as to privileged matter, of 
course, are objectionable. Basic facts and ultimate facts are said to 
be within the scope of admissions.’ The recent trend of cases seems 


101 Sieb’s Hatcheries v. Lindley, 13 F. R. D. 113 (W.D. Ark. 1952). 

18 Akins v. McKnight, 13 F. R. D. 9 (N.D. Ohio 1952). 

18 Van Horne v. Hines, 31 F. Supp. 346 (D.C.D.C. 1940). 

1% Rice v. United Air Lines, Inc., note 99, supra. 

4 Waider v. Chicago R. I. & P. Ry., 10 F. R. D. 376 (S.D. Iowa 1950). 

1 Knowlton v. Atchison, T. & §. F. Ry., 11 F. R. D. 62 (W.D. Mo. 1951). 
107 Jones v. Boyd Truck Lines, 11 F. R. D. 67 (W.D. Mo. 1951). 
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to suppress requests for admissions of fact if they call for answers 
constituting opinion rather than fact.1°* However, there is authority 
to the contrary’ and it has been held that it is not improper to re- 
quest admissions of matters of opinion as long as it is relevant. 


Use 


Admissions are evidence and it has been held that a party will be 
estopped to later deny the truth of the answers or to object to their 
admissibility."° Procedure under Rule 36 can lay a basis for a sum- 
mary judgment motion. 


Conclusion as to Federal Procedure 


Whether he agrees or disagrees with the liberal discovery rules 
provided under the Federal Rules of Civil Procedure, every lawyer 
should know them and use them, for they are upon us. The lawyer 
who feels the rules are not justified since they give one party a tre- 
mendous advantage over the other is betrayed by the cases where 
both sides use them to great advantage. The element of surprise does 
disappear to an extent; but where a plaintiff finds out that over- 
exaggeration of his claim can be disputed by physical evidence in the 
hands of the defendant, or the defendant finds out that the plaintiff 
can prove his case as he claims, then the lawsuit properly stays 
within its boundaries and disposition without expensive court costs 
and trial is stimulated, or a lawsuit within the confines of truth is 
properly beard. 


Discovery ProcepurE UNDER WISCONSIN STATUTES 
In State Courts 


Adverse Examination Before Trial 


An “adverse examination’’ under Section 326.12 of the Wisconsin 
Statutes is similar to the deposition-discovery procedure in the 
Federal Rules. However, there are several major differences between 
the Wisconsin procedure and the rules set forth for taking a deposi- 
tion for discovery in the federal court. An “adverse examination” is 
distinguished from a ‘deposition’ in Wisconsin."' However, Section 
326.12 of the Wisconsin Statutes uses the words interchangeably 

108 Waider v. Chicago R. I & P. Ry., note 105 supra; cf. Jones v. Boyd Truck 
Lines, note 107 supra. : 

1 Knowlton v. Atchison, T. & 8S. F. Ry., note 106 supra, 

11° International Carbonic Eng. Co., v. Natural Carb. Prod. Inc., 57 F. Supp. 
248 (S.D. Cal. 1944). depos p pe pH 

11 Provision for the taking of itions for use in trial is provided generally 
in other sections of Chap. 386 Wis. Srat. (1951). :. 
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even though there exists a separate statute for taking of the deposi- 
tion in Wisconsin. Generally, it may be said that the difference be- 
tween an “adverse examination” and a “deposition” is that the 
former is taken primarily for discovery while the latter is taken to 
be used as actual testimony at time of trial. 


By and of whom deposition may be taken 

The adverse examination for purposes of discovery in Wisconsin 
is limited to the examination of a party and “any person for whose 
immediate benefit any civil action or proceeding is prosecuted or 
defended, or his or its assignor, officer, agent or employee, or of the 
person who was such officer, agent, or employee at the time of the 
occurrence.”’? Thus, we find the first major difference between the 
state discovery practice and the deposition rule under Federal Rules 
of Procedure, Rule 26: A witness not a party to the action cannot 
be called for discovery purposes in Wisconsin. The origin of the 
present statute, Section 326.12, is found in the old bill of discovery 
which was directed only to parties to lawsuits."4* On more than one 
occasion the Wisconsin Supreme Court has been confronted with the 
question whether or not a person sought to be interrogated for dis- 
covery is within the definition of the statutes. Thus, it has been 
held where a corporation was sued, that before the directors could 
be examined they had to be made parties to the litigation;!‘ a guard- 
ian ad litem is said to be merely a nominai party and therefore ex- 
amination of the guardian ad litem is denied'* under Section 326.12; 
an employee of a corporation cannot be examined where the corpo- 
ration is the sole party to the litigation and the employee did not 
take part in the transaction which is the subject of the examination ;""* 
an attorney-at-law is not subject to adverse examination as an 
“agent” of the litigant;"’ nor are objectors in a will contest con- 
sidered adverse parties to the testator, for examination.“* However, 
an injured employee may be examined under the discovery statute 





2 Wis. Stat. § 326.12(1) (1951). 

8 See Northern Wis. Co-op Tobacco Pool v. Oleson, 191 Wis. 586, 211 N.W. 
923 (1927). The first discovery statute in Wisconsin was enacted in 1858. For an 
excellent ical background of our first discovery amendments see Nohl, 

Proceedings, 2 Mara. L. Rev. 137 (1918). 
ase Wells v. Green Bay & Mississippi Canal Co., 90 Wis. 442, 64 N.W. 69 

14 Rohleder v. Wright, 162 Wis. 580, 156 N.W. 955 (1916). 

us A. Gettelman Brewing Co. v. Milwaukee, 245 Wis. 9, 13 N.W.2d 541 (1944). 

17 Estate of Briese, 238 Wis. 516, 300 N.W. 235 (1941). 

118 Will of Block, 264 Wis. 471, 475, 59 N.W.2d 440, 442 (1953). The court said: 

Since the objectors’ rights arise as beneficiaries under the will or as decedent’s 

heirs at law, they are not parties adverse to the decedent. 
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where the compensation carrier brings an action against the third 
party for recovery of the compensation paid." 

A recent decision in Wisconsin, in an action wherein the insurer 
is the sole party defendant, has held that it was prejudicial error for 
a plaintiff to adversely examine an assured under Section 325.14 (1) 
of the Wisconsin Statutes, governing adverse examination at the 
time of trial, when the assured was not a party defendant in the 
action.!2° The court held that since the assured did not have an 
interest in the lawsuit, he was not an adverse party, nor was he a 
person for whose benefit the proceeding was being defended, since 
the only party to the lawsuit was the insurer. Although this ruling 
does not interpret Section 326.12 on adverse examination before 
trial, it is submitted that the language of the court is clear and the 
uniform language and interpretation of Section 325.14 (1) and Sec- 
tion 326.12 are such that the case is definite authority that a dis- 
covery examination cannot be held prior to trial of an assured who 
is not a named defendant in the action. 


When adverse examination may be taken 


It is expressly provided in the statute that a person may be ex- 
amined once and no more, unless an examination is held before issue 
is joined. In the latter instance there may be another examination 
after the issues are joined. However, other or additional examina- 
tions may be allowed for reasons of surprise or excusable neglect 
upon proper notice and showing.'”! 

An essential difference between the federal discovery-deposition 
practice and the Wisconsin practice is that under the Wisconsin 
Statutes an adverse examination may be held by a party-plaintiff in 
order to enable the party to plead.'** Under this rule a plaintiff may 
serve a notice of the taking of an examination and accompany it by 
the affidavit of himself or his attorney or agent setting forth the 
general nature of the case, the subjects upon which he desires dis- 
covery and the fact that discovery is essential to enable him to 
plead. There is no specific time period after the action is commenced 
before the parties may serve notice to take depositions or an adverse 


( bss Employers Mut. Liability Ins. Co. v. Icke, 225 Wis. 304, 274 N.W. 283 
193 

120 aon v. Metropolitan Casualty Insurance Company, 266 Wis. 150, 
N.W.2d 96 (1954). Discovery can only be taken by the adverse party and i 
true test is whether the parties have interests «Re: See Sova v. Ries, 226 
Wis. 53, 276 N.W. 111 (1937); Bakula v. Schwab, 167 Wis. 546, 555, ios NW 
378, 381 (1918); O’Day v. Meyers, 147 Wis. 549, 857, 133 N.W. 605, 608 (1911). 

121 Phipps v. Wisconsin Cent. Ry.,.133 Wis. 153, 113 N.W. 456 (1907). 


133 Wis. Stat. § 326.12(4) (1951). 
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examination in Wisconsin procedure.'** Thus, the protection of the 
twenty-day waiting period to a defendant under the Federal Rules 
is not afforded; a defendant may be served with a summons com- 
mencing the action and a notice and subpoena for adverse examina- 
tion, giving only five days notice. Otherwise, the examination can be 
taken by the parties at any time prior to the final determination of 
the case. Local court rules may apply to further limit time in which 
examination may be held as has been done recently in Milwaukee 


County.!4 


Examination before pleading 

Some discussion should be made of the attempt to take an adverse 
examination before pleading. The statute states that an adverse 
examination may be held in any civil action or proceeding;!** there- 
fore, it would seem that an original summons must be served to 
commence an action although no complaint has been formally served. 
A safe practice is to have the process server serve the original sum- 
mons, then the subpoena, notice and the affidavit. 

Question may arise as to whether discovery may be had under 
Section 326.12 (4) to enable the plaintiff to frame the complaint in 
any court other than the circuit court. For example, the Civil Court 
Act in Milwaukee County provides that “all summonses, except 
garnishee summonses in actions of forcible entry and unlawful re- 
tainer, shall have a copy of the complaint attached thereto at the 
time of service.’ The question arose in 1914, and the civil court 
granted?’ a motion to suppress the notice, subpoena, and examina- 
tion, until the plaintiff served his complaint. The circuit court af- 
firmed the order of the civil court and on appeal to the supreme 
court it was held that the order suppressing the examination was not 
an appealable order.'** Therefore, if it is desired to have an adverse 
examination before pleading, it would appear advisable to com- 
mence the action in circuit court. 

A word about the affidavit before pleading. The statute says it 


133 See Plankinton Bldg. Co. v. Laikin’s, Inc., 226 Wis. 72, 276 N.W. 129 (1937). 

14 Rule 17 of the Rules of Civil Practice of the Circuit Court of Milwaukee 
County provides that “all depositions and adverse examinations under Section 
326.12 Wisconsin Statutes, shall be taken and filed before the case is placed on 
the Day Calendar for trial.” Effective December 1, 1953. 
asst A .12 Wis. Stat. (1951). See Sova v. Ries, 226 Wis. 53, 276 N.W. 111 

18 oe 15.1 Miiw. Crvit Practice Act, p. 72 (1931). 

ma — x em 157 Wis. 230, 146 N.W. 1119 (1914). 

nder the later ho of Milwaukee Corruga Co. v. Flagee, 170 Wis. 

492, 175 N.W. 777 (1920) oa order suppressing an ceideatiaa eld to be an 
appealable order. 
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shall state ‘‘the general nature and object of the action or proceed- 
ing; that discovery is sought to enable him to plead, and the sub- 
jects upon which information is desired.’’!*® The affidavit need not 
set forth facts sufficient to constitute a cause of action’®® or even 
disclose that plaintiff should know a cause of action existed.’ It is 
not a valid objection that the affidavit shows plaintiff to have enough 
information to draw some kind of complaint in very general terms.}** 

On the other hand, if it appears from the affidavit that plaintiff 
has enough information accurately to draw a proper complaint, a 
discovery in aid of pleading will be denied.’ It appears that there 
must be enough stated in the affidavit to show that the plaintiff may 
be able to recover against the defendant.'** And if, from the state- 
ment of the nature and the object of his action, it affirmatively ap- 
pears that the party has no cause of action, an examination under 
the statute will be denied him.’ 

It is significant that the statute expressly provides: 


. . . and the examination relative thereto shall be permitted 
unless the court or presiding judge thereof, shall, before the 
examination is begun, further limit the subjects to which it 
shall extend, which may be done on one day’s notice.’ 


If it appears to the defendant’s counsel that the scope of the 


examination should be limited, the order to show cause, on one 
day’s notice, can be heard before a judge of the court in which the 
action is pending.'*” 


Procedure and Examination 

The taking of the adverse examination under Section 326.12(2) 
is expressly stated to be the same a3 the procedure for taking other 
depositions. The examination itself is in the nature of a cross-examin- 
ation.1** 





129 Wis. Stat. § 326.12(4) (1951). See Hiller v. Perssion, 264 Wis. 143, 58 
N.W.2d 676 (1953). 

180 See Singer Sewing Mach. Co. v. Lang, 186 Wis. 530, 203 N.W. 399 (1925). 

181 State ex rel. Wisconsin B. & I. Co. v. Sullivan, 245 Wis. 544, 15 N.W.2d 
847 (1944). 

182 [bid. 

133 Jbid. But see Hiller v. Perssion, 264 Wis. 143, 58 N.W.2d 676 (1953). 

1% See note 131 supra. Counter affidavits may be filed, but will not negative 
an examination unless it negatives the existence of the cause of action. Sullivan 
v. Ashland L., P. & St. Ry., 152 Wis. 74, 140 N.W. 316 (1913). 

1% State ex rel. Wisconsin B. & I. Co. v. Sullivan, 245 Wis, 544, 15 N.W.2d 
847 (1944). 

188 Wis. Strat. § 326.12(4) (1951). 

137 Wis. Strat. § 269.29 (1951). 

— Malted Milk Co. v. A. Spiegel Co., 155 Wis. 201, 144 N.W. 272 
13). 
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It is provided in Section 326.12(1) that an adverse examination 
may be taken by any adverse party on oral or written interrogatory. 
Thus there is provided a procedure similar to that found in Rule 31 
of Federal Rules for taking a deposition by written interrogatory. 
However, there is no prescribed procedure to follow in the taking of 
written interrogatories under the state rule.'** 

Section 326.12 contains no provision authorizing a re-examination 
of the witness at the conclusion of his testimony. Section 325.14 of 
the Wisconsin Statutes provides for the adverse examination of a 
witness at trial. This section has been interpreted to mean that at 
trial there may be a re-examination of such witness by his counsel 
as to all matters tending to explain or qualify the testimony already 
given.'#° 

In January 1934 the Supreme Court added to Section 326.12 the 
following provision: 


At the conclusion of the adverse examination the deposition of 
the witness may be taken without previous notice and before 
the same officer by any party, and the same may be used in like 
cases and with like effect as if taken upon notice.'*! 


It thus would appear that it is the intention of the legislature not 
to permit a re-examination under Section 326.12 for purposes of ex- 
plaining and qualifying testimony at an adverse examination before 
trial, but to permit it only if a party’s counsel decides to take his 
deposition at the conclusion of the examination. 

Objection to the competency of the witness or as to the admissi- 
bility of his testimony need not be noted of record, and may be 
raised when the examination is produced at trial, unless the objection 
is to the form or order of the question asked.'*? Objection to the ex- 
amination itself, that is, as to the admissibility and validity of the 
deposition, must be made before entering trial unless sufficient cause 
can otherwise later be shown.'* 

Contrary to Federal proceedings, a witness need not answer the 
question until after the commissioner or court has ruled that he is 





1389 See Blossom v. Ludin 
PLEADING & Practice §368 
140 Leslie v. Knudson, 205 Wis. 517, 238 N.W. 397 (1931). 
41 Wis. Srart. § 326. 12(6) (1951). In Pelon v. Becco, 253 Wis. 278, 34 N.W.2d 
236 (1948), the court said 
Likewise, it must be borne in mind that when parties appear before a court 
commissioner to be examined adversely, — are in @ position where they 
answer only the questions submitted to them | counsel. They are 
not expected to and in fact, are not permit e statute, to offer 
an itive proof. 
18. eat § 326.16 fieeat. 
us Wis. Srar. § 326.15 (1951) 


ae 32 Wis. 212 (1873); see also Bryant, Wis. 
2d ed. 1931 
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required to do so. If the witness feels that the questions are not 
material or relevant he may have the questions certified to the 
court, even though the commissioner rules that he must answer. 
Older decisions have held that the commissioner taking the examina- 
tion has no power to punish any witness for contempt for refusal to 
answer the question,‘ since no authority therefor existed under the 
statute, and this appears to be the rule today. However, the power 
is certainly within the discretion of the trial court and it is also dis- 
cretionary for the trial court to strike out the pleadings of a party 
upon refusal of the party to be examined or to answer material ques- 
tions under the discovery procedure.’* 


Record of examination and time, place and notice 


The adverse examination may be taken in Wisconsin before any 
officer authorized to take depositions by the laws of the state where 
the deposition is taken.’ Generally, this means any notary public 
or other person appointed by the court qualified to give an oath may 
take the adverse examination. However, a recent amendment to the 
statute provides that in counties in excess of 500,000 in population, 
all such proceedings under Section 326.12 must be held before a court 
commissioner or a judge in chambers and cannot be taken before a 
general notary public.'*’? 

Section 326.10 controls the taking of the adverse examination by 
a stenographer in writing or shorthand. The deposition must be 
signed and either read by or read to the deponent. Reading and ex- 
amination by the deponent may be waived by the parties by stipu- 
lation on the record. The deposition then is delivered to clerk of 
court where the action is pending; it is there sealed and cannot be 
opened unless opened by the clerk or by order of court. Usually the 
clerk of court will require an order of court to open the deposition, 
but this does not seem necessary in view of the wording of the statute. 

As previously stated, notice of the examination must be given to 
all adverse parties or their attorneys at least five days prior thereto. 
The rule provides that if the person to be examined is a non-resident 

“4 Stuart v. Allen, 45 Wis. 158 (1878). This statute, R.S. 1858, 8. 94, c. 13, was 
later amended, Wis. Laws 1901, c. 244, so that the officer could punish for con- 
tempt u a deponent’s refusal to answer. However, this was dropped from 
the Act by Wis. Laws 1929, c. 85. 

M5 Tn Ry. of Minnesota v. Tuteur, 127 Wis. 382, 105 N.W. 1067 
(1906), authority to strike the pleadings was vested in the court within the 
statute then existing. Such does not appear today, but it certainly 
would be difficult to contend t the trial court could not strike pleadings 
within its discretion upon refusal to answer. 


46 Wis. Srat. § 326.12(3) (1951). 
47 Wis. Laws 1953, c. 371. 











454 WISCONSIN LAW REVIEW [Vol. 1954 


party or individual as otherwise defined in Section 326.12 and subject 
to adverse examination, the court can fix the time and place of such 
examination, and, if required, can compel attendance for the reading 
and signing of such deposition, without service of subpoena.'“* 

However, Section 326.12(3) also provides that the examination 
“shall not be compelled in any county other than in which the person 
examined resides, except that any non-resident subject to examina- 
tion may be examined in any county of this state in which he is per- 
sonally served with notice of subpoena.” 

The statute reads that when a party institutes suit in any county 
of the state, he shall be subject to adverse examination in such 
county whether he resides in such county or not, provided that a 
subpoena is served upon him within such county. Otherwise it would 
appear that a subpoena must be served and examination held in the 
county wherein the individual resides with the exception of a non- 
resident who may be examined in any county where service may be 
obtained. 

Thus we see another major variance with the Federal Rules of 
Civil Procedure, namely, a party will not be compelled to appear for 
an examination in the district or county where an action is brought 
upon the service of notice alone under the Wisconsin state court 


practice.’4? And, further, as a result thereof a non-resident plaintiff 





48 Wis. Srat. § 326.12(3) (1951). Thus, the court can order a party who is a 
non-resident to submit to adverse examination in the state of his residence. 
euate 2 rel. Walling v. Sullivan, 245 Wis. 180, 13 N.W.2d 550 (1944). See note 
150 infra. 

49 See Pre-Trial Discovery Statute, 1948 Wis. L. Rev. 615, 617, wherein the 
following discussion is presented: 

The new amendment partially remedies the statute’s defects by provid- 
ing that all plaintiffs, including residents, are subject to examination in the 
county in which they began the action, and that all plaintiffs must be served 
with a subpoena in the county in which they brought the action before 
being compelled to submit to adverse examination in that county. Since the 
law no longer discriminates against non-resident plaintiffs, by requiring 
them to leave their residence for adverse examination without first being 
subpoenaed in the Wisconsin county in which they commenced the action, 
and since both non-resident and resident plaintiffs can be examined in the 
same locale, the courts should now be able to order adverse examination of 
non-resident plaintiffs in Wisconsin. 

The amendment has not, however, changed the locations of examinations 
for defendants to an action. Since the discrimination against non-residen‘ 
defendants still remains, it should still be im ible for Wisconsin court: 
to compel examination of non-resident defendants in any but their home 
counties, even though the statute provides for such an examination. 

Under the amended statute, non-resident plaintiffs who cannot be served 
with a subpoena in the county in which they commenced the action must 
be treated as non-resident defendants and examined under a court order 
in the county of their residence. And resident plaintiffs who cannot be 
served with a subpoena in the county in which they commenced the action 
must be treated as resident defendants and examined under a subpoena in 
the county of their residence. 
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cannot be compelled to attend to an examination in the state with- 
out valid service of process within the state.’ 


Scope of examination 


The Wisconsin Supreme Court has held that Section 326.12 should 
be given a liberal and broad construction since it is a remedial 
statute.'*' The purpose of the statute is to obtain evidence, as the 
court recently stated: 


The purpose of the statute enabling parties to examine adverse 
parties under oath before trial is primarily to acquaint the ex- 
aminer with the testimony that the parties sworn will give at 
trial, so that he may be able to meet such testimony with counter- 
proof.1® 


Section 326.12 reads: ‘That the deponent shall not be compelled to 
disclose anything not relevant to the controversy.”’ 

Federal decisions indicate that “relevant to the controversy” 
may be construed as being broader than relevancy at the time of 
trial.!** However, it is clear from the language of Section 326.12 that 
it is not to be interpreted as broadly as the federal rule for discovery. 
It is questionable whether hearsay, opinion testimony and questions 
seeking only leads to evidence would be proper.’ The court upon 
more than one occasion has indicated that the use of the discovery 
practice in Wisconsin cannot be for “fishing purposes.’ The court 
has protected privileged information and the party is not required 
to answer where privilege applies. However, names of witnesses'®” 
may be inquired into as well as the existence and identity of par- 
ticular books and records and other matters material to the trans- 
action. 


150 State ex rel. McKee v. Breidenbach, 246 Wis. 513, 17 N.W.2d 554, (1945). 
(Writ of ar anqge pos pares to non-resident suppressing examination in state 
without service of process.) — 148 supra. 

161 Horlick’s Malted Milk v. A. Spiegel Co., 155 Wis. 201, 144 N.W. 272 
(1913); Sullivan v. Ashland L., P. & St. = 152 Wis. rh 140 N. W. 316 (1913). 

62 Pelon v. Becco, 253 Wis. 278, 34 N.W.2d 236 (1948 

183 See note 18 supra. 

144 Compare the wording of Rule 26(b) of the Federal Rules of Civil Procedure 
as to the scope of the examination; see Estate of Briese, 238 Wis. 516, 300 N.W. 
235 (1941), indicating hearsay objections would be sustained. See note 155 infra. 

18 The Supreme ourt very early indicated on several occasions that the 
examination shall be conducted under the same rules as a witness in a trial. See 
Cleveland v. Burnham, 60 Wis. 16, 18 N.W. 190 (1884); Blossom v. Ludington, 
32 Wis. 212 (1873). 

1% Hathaway v. Bruggink, 168 Wis. 390, 170 N.W. 244 (1919). And contrary 
to federal procedure, a witness need not answer a question which he deems 
irrelevant or immaterial until so ordered by the court. See Gallun v. Hibernia 
Bank & Trust Co., 182 Wis. 40, 195 N.W. 703 (1923). 

( 157 es Malted Milk Co. v. A. Spiegel Co., 155 Wis. 201, 144 N.W. 272 
1913 
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Use of adverse examination 
The statute expressly provides: 
Such portions of any such depositions as are relevant to the 
issue may be offered by the party taking the same, and shall 


be received when so offered upon the trial of the action or pro- 
ceedings in which it is taken, notwithstanding the deponent 


may be present.'* 


The party using the adverse examination has the advantage of 
electing whether to offer the examination in evidence or to offer 
only such portion as is advantageous to use.'** The other party may 
not offer any part of it into the evidence except such portions as 
relate to the same subject matter previously offered or to explain 
what has been read.’* On an adverse examination of the claimant 
against a party, the examination cannot be put in evidence by the 
claimant himself.'* 

The supreme court has held that where the testimony of the 
witness given upon trial is contradictory to his testimony when ad- 
versely examined before trial, it is within the province of the jury 
to decide which story is correct.’** The adverse examination may be 
read into evidence as admissions made by the party, in addition to 
its use in cross-examination of the deponent. Competent evidence 
obtained in an adverse examination of a party constitutes evidence 
against him and may be offered notwithstanding his presence in 
the court.’* 

Use of the adverse examination is not proper where it is shown 
at time of trial that the deponent was not a person acting on or in 
behalf of a party and in relationship to the transaction.’“ Of course, 
use of the adverse examination at the time of trial is at all times 
limited to matters which will be relevant and admissible at trial.’ 

An order limiting the adverse examination as to particular matters 
is not an appealable order’ under Section 274.33 which reads in 


part as follows: 





8 Wis. Srat. § 326.12(5) (1951). 

6° Leslie v. Knudson, 205 Wis. 517, 238 N.W. 397 (1931). 

16° Demochitz v. Wells, 214 Wis. 599, 253 N.W. 790 (1934); Lamberson v. 
Lamberson, 175 Wis. 398, 184 N.W. 708 (1921). 

1 Estate of Shinoe, 212 ht Tage 250 N.W. We (1933). , wa 

162 Swi v. Suamico, 204 Wis. 114, 235 N.W. 548 (1931 v. Uni 
Suess ae Co., 136 Wis. 509, 117 N.W. 1055 eos). hdriasiie 

163 Leslie v. Knudson, 205 Wis. 517, 238 NW Ww. ‘mn (1931). 

14 A. Gettelman Brewing Co. v. Milwaukee, 245 Wis. 9, 13 N.W.2d 541 (1944). 

18 See Held v. Draeger, 260 Wis. 70, 49 N.W.2d 750 (1951). 

6 The early rule of Stuart v. Allen, 45 Wis. 158 (1878), is still followed in 
thie regard. See Will of Block, 264 Wis. 471, 59 N.W.2d 440 (1953). 
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The following orders when made by the court may be appealed 
to the Supreme Court. . . . (3) when an order grants, refuses, 
continues or modifies the provisional remedy. . . .'®7 


If the order suppresses the taking of the adverse examination then 
it becomes an appealable order.'** 


Production and Inspection of Writing and of Other Matters 


Section 269.57 is analagous to the Federal Rule 34 for production 
of tangible documents and things for adverse inspection. Discovery 
and inspection of documents cannot be accomplished by way of 
subpoena duces tecum, as provided under Rule 45 in the Federal 
Court. This distinction will be taken up herein.*** 

Section 269.57 applies only to parties to the action and has been 
construed so as to allow inspection prior to the filing of the com- 
plaint to enable the party to plead causes of action.’*° This statute 
is also liberally construed.'7! However, it is not as liberal as the 
Federal rule which applies to production of any documents which 
might reasonably constitute or lead to the discovery of evidence. 
Key words of Section 269.57(1) are “books and documents . . . con- 
taining evidence relating to the action . . .’’!”? 

“‘Cause’’ must be shown before production will be required, but 


167 Wis. Srat. § 274.33 (1951). See State ex rel. Finnegan v. Lincoln Dairy Co., 
221 Wis. 15, 17, 265 N.W. 202, 203 (1936), where the court said: 

A [decision on a] motion to limit the scope of an adverse party examination 
is nothing more nor less than an authoritative determination as to what 
evidence may be elicited upon the examination. The procedure is provided, 
no doubt, so that the parties to the action will have the benefit of the deter- 
mination of the court rather than by the commissioner before whom the 
P are pending. 

The order in question does not sangaees anything. It merely prescribes 
the field in which the provisional remedy may operate. In reality the words 
“continue” and “‘modify” as used in the statute are not applicable to such 
@ provisional remedy as an adverse examination of the sapere party. 
Those terms apply aptly to such a provisional remedy as attachment. ile 
the whole p ing for the examination of an adverse party is properly held 
to be a provisional remedy, determining the procedural which may 
properly be taken when the remedy is invoked in a parti case is not 
the remedy itself. On the authority of Milwaukee Corrugating Co. v. Flagge, 
... [170 Wis. 492, 175 N.W. 777} the order is not appealable. 

468 See Milwaukee Corrugating Co. v. Flagge, 170 Wis. 492, 175 N.W. 777 
(1920), which clarifies the rule in Wisconsin on appealable orders in discovery 





p , 
189 See text following note 190 (at pages 460-461) infra. 
170 Townsend v. LaCrosse Trailer Corp., 254 Wis. 31, 35 N.W.2d 325 (1948). 
11 See Worthington P. & M. Corp. v. Northwestern I. Co., 176 Wis. 35, 186 
N.W. 156 (1922), pointing out that this statute does not a discovery 
in the sense of the adverse examination statute. See Frank v. arquette Uni- 
versity, 209 Wis. 372, 245 N.W. 125 (1932), where the court pointed out the liber- 
ality of the statute but still denied production of school records on the grounds of 
immateriality, in an action to compel issuance of a diploma. 
173 Wis. Strat. § 269.57(1) (1951). 





458 WISCONSIN LAW REVIEW [Vol. 1954 


the cases do not discuss what “cause’’ must necessarily be. It would 
appear that if a particular document can be shown to contain evi- 
dence relating to the action, this will be sufficient.’ 

The Wisconsin court has stated that before production will be 
required matters to be produced must be shown to be essential to 
the moving party’s rights and that the production or inspection of 
the documents or matters sought are material to the issues involved 
and affect the merits of the action.' Investigation of extrinsic mat- 
ters will not be allowed.'” 

Privileged matters will be protected.'”* It must be shown that the 
writings and documents sought are in the possession or control!’ of 
the adverse party and it is likewise essential that the identity of the 
documents be properly made.'7® However, it has been held that 
where particular documents were within the control of the party, 
such as hospital records kept by the hospital, the party must give 
authorization for the adverse party to inspect the same. Thus, in the 
case of Leusink v. O’Donnell,!”* medical information of a documentary 
nature concerning the plaintiff contained “evidence relating to the 
accident”’ as provided in the statute, and therefore the defendant 
was entitled to inspection of the hospital records. 

Statements of a party to the action are “documents containing 
evidence relating to the accident’’!*® which, under the statute, the 
court can order to be produced for inspection. Thus, an injured bus 
passenger, who gave a statement to a claim adjuster in a suit against 
the bus company, was entitled to have his statements produced by 
the bus company.'*' The court said that the company could offer 
the statement into evidence as an admission against interest against 
the plaintiff in the suit and therefore it constituted evidence and 
production would be required. A statement of an insured given to 
his insurance company in the possession of the insurance company 
in a suit against the insured was regarded as material since the de- 





173 Cespuglio v. Cespuglio, 238 Wis. 603, 300 N.W. 780 (1941). 

—_ P. & M. Corp. v. Northwestern I. Co., 176 Wis. 35, 186 N.W. 
156 (1922). 

1% Northern Wis. Co-op Tobacco Pool v. Oleson, 191 Wis. 586, 211 N.W. 
923 (1927). 

176 See note 174 supra. Cf. Langowski v. Wisconsin Cent. Ry., 153 Wis. 418, 
141 N.W. 236 (1913). 

177 Statutory privilege extended only to physician’s records as to treatments 
for prior illnesses and disabilities other than those involved in the litigation. 
Leusink v. O’Donnell, 255 Wis. 627, 39 N.W.2d 675 (1949). 

178 See note 175 supra. 

179 255 Wis. 627, 39 N.W.2d 675 (1949). 

189 Walsh v. Northland Greyhound Lines, Inc., 244 Wis. 281, 284, 12 N.W.2d 
20, 21 (1943). 

181 Tbid. 
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fense of the action was that the insured had violated the policy by 
failing to cooperate and the statement contained matters that were 
in issue between the parties to the lawsuit.)* 

Statements of witnesses to an accident may not be ordered for 
production since they themselves are said not to constitute or con- 
tain evidence relating to the accident.'** Thus, the court in dealing 
with statements of non-party witnesses is guided by the fact whether 
or not they constitute evidence in themselves.'* 

A recent case!* involved an accounting action between a husband 
and wife wherein the court required production of income tax re- 
ports, personal bank account books and statements, check stubs, 
bank books, and all records maintained by the defendant for in- 
spection and examination. The court held that it was an unusual 
case and, despite objections of “fishing expeditions,’”’ said that the 
production and inspection should be required since the adverse 
party could hardly know which particular documents existed and 
which ones did not.'** The court apparently felt that all the docu- 
ments might contain evidence and therefore should be produced. 

Section 269.57(2) provides for production of x-ray photographs 
and other items containing evidence pertaining to the injury.'*’ 


182 Cespuglio v. Cespuglio, 238 Wis. 603, 300 N.W. 780 (1941). 

183 Lehan v. Chicago & N. W. Ry., 169 Wis. 327, 332, 172 N.W. 787, 789 (1919), 
where the court said: 

It is legitimate and proper for a defendant to interview persons who may 

be acquainted with the facts and circumstances surrounding the subject 

matter of a litigation as it is for a plaintiff to pursue the same methods. 

Statements and information of the nature of the ones before us in this case, 

when obtained by either party to an occurrence which may result in a lawsuit, 

are not proper or legitimate evidence for the other party as to facts therein 
recited, aad en opposing ong A has no right to — the production of such 
statements nor to —— the person who may have obtained them as to 
the contents of such statements. They are no more subject to compulsory 

a at the demand of the opposite party on the trial, when made 

y witnesses produced at the trial, than would be such statements made 
by persons not called as witnesses. Such persistent attempts as were made 
in this case to drag in such matters before the jury are more than likely 
to have a prejudicial effect, and to result in a miscarriage of justice. 

1% See Cespugiio v. Cespuglio, note 182 supra. Cf. Horlick’s Malted Milk 
Co. v. A. Spiegel Co., 155 Wis. 201, 144 N.W. 272 (1913), where inspection of 
reports was allowed under former § 326.12(3) of the statute, deleted by Wis. 
Laws 1927, c. 523. 

18 Winslow v. Winslow, 255 Wis. 347, 38 N.W.2d 430 (1949). 

18% The court indicates that where only one person has kept records and has 
had access to them, a broad order requiring their production for discovery should 
be sustained. 

187 Wis. Stat. § 269.57(2) (1951): 

The court or a presiding judge thereof may, upon due notice and cause 

shown, in any action brought to recover for personal injuries, order the per- 

son claiming damages for such injuries to submit to a physical examination 
by such physician or physicians as such court or a presiding judge may 
order and upon such terms as may be just; and may also order suc pesty 

to give to the other party or any physician named in the order, within a 
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Hospital records may be obtained and are not considered privileged 
information.'** Whether or not photographs can be obtained under 
this statute has not been decided. It would seem a reasonable inter- 
pretation of the statute to require production of photographs since 
they certainly could “contain evidence’’ and fall within the broad 
classification of the term ‘“document.’’ An order under Section 269.57 
suppressing or requiring production of documents is appealable.'** 


Physical examination 

Section 269.59 provides an opportunity for a party to require a 
claimant to submit to a physical examination by a physician ap- 
pointed by the court. However, there is no express ruling as to whether 
or not the report of the examination must be turned over to the other 
party, although it would appear that the court may require it on 
ordering the examination. 


Use of the subpoena duces tecum 

Prior to 1927, the adverse examination statute contained a pro- 
vision that along with the adverse examination a party could be re- 
quired to produce “all papers, books, files and records and things in 
the matters in possession of such party.”* This was dropped from 
Section 326.12 in the revision of the Laws of 1927. The Wisconsin 
Supreme Court in the case of Stott v. Markle" stated that the reason 
for the omission was simply that the legislature felt that Sections 
325.01 and 325.02 gave sufficient authority to the official before 
whom a discovery examination has been noticed to subpoena the 
party and insert therein a provision for the production of “lawful 
instruments of evidence in any action.’ The court in the Markle 
case indicated that inspection of documents to determine whether 
they contain evidence is only justified under Section 269.57, and 
therefore held that a subpoena duces tecum prior to the filing of 





ified time, an inspection of - hotographs been taken 
in the course of the rm areca’ of - tm for the Dee for which damages 
are claimed, and inspection of hospital records and other written evidence 
concerning the injuries claimed and the treatment thereof; and if compliance 
en perties en order directing epeice be mpeg the court may 
exclude any of sai otographs, and writings used inspection 
from bei PF ediaeed upon the oak oo lane being used in evidence by refer- 
ence or otherwise on behalf of the party so refusing. 
188 Leusink v. O’Donnell, 255 Wis. 627, 39 N.W.2d 675 (1949). 
18° See Hudson v. Graff, 253 Wis. 1, 33 N.W.2d 174 (1948). 
19 Wis. Strat. § 326.12(3) (1925). 
1 215 Wis. 528, 255 N.W. 540 (1934). 
1 Td. at 535, 255 N.W. at 544. See McGeoch Building Co. v. Dick & Reute- 

man Co., 241 Wis. 267, 5 N.W.2d 804 (1942). 
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complaint was properly quashed.’* The court said that an order 
under Section 269.57 should provide the time for inspection, a place 
for inspection and the materiality of the particular documents be 
shown.!™ 

It is difficult to define clearly the use of the subpoena duces tecum 
and Section 269.57 with the cases now existing. The subpoena duces 
tecum evidently is limited only to instruments of evidence. On the 
other hand, under Section 269.57 production of statements of parties 
and other witnesses is also confined to instruments containing ad- 
missible evidence. 

In conclusion, it is submitted that if Section 269.57 is to be con- 
strued as a discovery statute, while use of the duces tecum is not, 
then the material sought under Section 269.57 should not be confined 
to material constituting lawful evidence. Certainly if cause can be 
shown requiring production of information leading to evidence, if 
the document is such that it might contain evidence this should be 


sufficient. 
Request to Admit or Deny Facts 


Section 327.22 of the Wisconsin Statutes provides procedure for 
any party to an action, after issue is joined and not later than ten 
days before trial, to request in writing ‘‘(a) the existence, due execu- 
tion and correctness, validity and signing, or sending or receiving of 
any documents, or (b) the existence of any specific fact of facts 
material in the action and stated in the notice.” 

If the particular fact or validity of the document is admitted, then 
it is held to be conclusive evidence for the particular action in which 
the notice to admit is made. If there is a total failure to comply 
with the request to admit within five days of the service thereof, the 
statute expressly provides that the particular fact or matter in issue 
shall be then expressly admitted. If the fact or document or what- 
ever is requested is denied and the party is required to prove it at 
the trial and does so prove it, then under the act the party who makes 
the proof may obtain his expenses for so doing. If default is made 
for failure to comply with the request, good cause can be shown to 
relieve the party under the statute from default.% The party can 
also amend or withdraw his answers under extenuating circumstances. 

This procedure is probably the one discovery statute which is 
most useful and time saving in preparation of a case and yet is un- 


1% Compare Northern Wis. Co-op Tobacco Pool v. Oleson, 191 Wis. 586, 211 
N.W. 923 (1927). 

1% 215 Wis. 528, 534, 255 N.W. 540, 543. 

1% Wis. Srat. § 327.22(2) (1951). 

1% Wis. Srat. § 327.22(5) (1951). 
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doubtedly the least used of discovery procedures. It has been con- 
strued by our court on only two occasions.’*’ It can be used as a basis 
for a summary judgment action’®* and the writer has found it pro- 
vides a time saving procedure for proof of damages. 


CONCLUSION 


There are several recommendations the writer would make as to 
improvement of state discovery practice in Wisconsin based upon 
experience under the Federal Rules of Procedure. 

First, the deposition of any witness having relevant knowledge of 
the controversy, even though not a party to the action, should be 
made available. There are many instances when a witness, although 
known to both sides, will not speak to the adverse side. As has been 
stated previously, a witness does not belong to a party and the con- 
cealing of facts prior to trial from one side or the other does not 
ultimately result in fair play for the ascertainment of truth. The 
knowledge of all witnesses, regardless of who it might favor, should 
be made available to all the parties before trial. 

Secondly, it is submitted that amendments to the statutes in 
Wisconsin for production and inspection of documents as well as for 
the adverse examination of witnesses could well follow the language 
of the Federal Rules, i.e., that the testimony or matters sought need 
not be admissible in evidence as long as they are reasonably calcu- 
lated to lead to admissible evidence. This seems to be more in accord 
with the true purpose and function of discovery. Of course, this 
should not open the door to an indiscriminate search of counsel’s 
files. Good cause for production of documents should always be re- 
quired. Generally, such a rule is more beneficial to all parties as well 
as the court and lends to a more desirable administration of justice. 

Thirdly, provision should be set out so that misunderstanding of 
procedure would not follow from use of written interrogatories for 
an adverse examination. A definite procedure such as found in Rule 
31 of the Federal Rules of Civil Procedure for the serving of the in- 
terrogatories and objections thereto as well as cross interrogatories 
should be provided. 

Fourth, and perhaps the most important addition to the state 
discovery practice would be a statute similar to Rule 33 of the 
Federal Rules of Civil Procedure providing for written interrogatories 
other than by deposition. This would facilitate and aid pleadings as 





197 Estate of Dick, 204 Wis. 89, 235 N.W. 401 (1931); Palmer v. Autoist Mutual 
Ins. Co., 234 Wis. 287, 291 N.W. 364 (1 940). 
198 Palmer v. Autoist Mutual Ins. Co., supra note 197. 
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well as discovery procedure in providing a convenient and inex- 
pensive method by which examination could be made. A party need 
not go before a commissioner to make his answer, and sworn answers 
can be made in a simple manner so as to aid parties in ascertaining 
basic and ultimate facts, the identity of witnesses and of particular 
documents. The use of written interrogatories is important in cases 
involving small sums of money, where the use of a deposition would 
otherwise make the cost a deterring factor in obtaining complete 
discovery. However, the greater benefit will be reflected in cases 
involving complex factual situations. 

There are many that perhaps will not agree with these amend- 
ments. There will be many that will have better suggestions. These 
recommendations are not mentioned for the sake of conformity with 
the Federal Rules of Civil Procedure; they are recommendations 
made for simplifying and designing Wisconsin discovery practice to 
be of more benefit to practicing attorneys and courts throughout 
the state and to facilitate a more efficient and expeditious ascertain- 
ment of truth in the trial of law suits. 








Survey of Wisconsin Domestic Relations Law, 
1946-1953 


Haroip A. Konnak* 


ANTENUPTIAL AND Post-NuPpTIAL AGREEMENTS 


In the period surveyed, very little is added to the previous recog- 
nition by our courts of the antenuptial agreement as a valid method 
of settling prospective husband’s and wife’s interests in each other’s 
estates. The early doctrine of the Bibelhausen case’ was adhered to. 
Some refinements have been added. An alleged oral agreement by 
the prospective husband to leave certain property by will to the 
prospective wife, inconsistent with a subsequent written antenuptial 
agreement, was not permitted to vary the writing,? nor was the fact 
that the husband actually left the wife something by his will per- 
mitted to destroy the prenuptial agreement and revive the widow’s 
statutory rights.’ 

It has also been the rule in Wisconsin since 1939 (Estate of Cortte)* 
that since the enactment of Section 6.015 of the Wisconsin Statutes 
in 1921, a husband and wife may enter into a valid contract after 
marriage affecting each other’s right to share (or not) in the other’s 
prospective estate upon death. The Cortte case did not involve the 
right of the widow to elect her dower since the wife had predeceased 
her husband. 

But in Estate of Nickolay’ a widow sought to reverse the Cortte 
rule on the ground that the fact that married women under Sec- 
tion 6.015 have freedom to contract with their husbands post-nup- 
tially overlooks the larger public policy which is that “the home is 
the rock upon which society is founded’’ and to allow a husband to 
contract with his wife after marriage to reduce the rights she has 
already acquired in his estate is to introduce an ample field of discord 
which would undermine the home. 

However, the court did not budge from its decision in the Cortie 

* LL.B. 1928, University of Wisconsin Law School; Circuit Court Commis- 


+ wee of Racine County since 1941; member, Knoblock & Konnak law firm, 
ine. 

1 Bibelhausen v. Bibelhausen, 159 Wis. 365, 150 N.W. 516 (1915). 

2 Will of Paulson, 252 Wis. 161, 31 N.W.2d 182 (1948). 

* Will of Paulson, 254 Wis. 258, 36 N.W.2d 95 (1949). 

4 230 Wis. 103, 283 N.W. 336 (1939). 

5 249 Wis. 571, 25 N.W.2d 451 (1946). 
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case, and bolstered its position by saying that the legislature by 
having spoken in Section 6.015 had adopted a new public policy 
placing husband and wife on a basis of equality before the law in all 
respects (citing Wait v. Pierce)’ and determining that a married 
woman was wholly competent to care for her rights. The court 
agreed with the legislative policy. They felt it was sound public 
policy that married women have individual rights the same as un- 
married women, especially the right to contract. Result: A married 
woman is bound by her postnuptial contract affecting rights in her 
husband’s estate if the contract meets the other usual tests such as 
freedom from fraud. 

A Wisconsin Law Review article’ notes that there is no mention 
in the Nickolay decision of Sections 233.12 and 233.13 of the statutes*® 
which provide a method for barring dower. The postnuptial contract 
method is apparently an addition to the statutory methods, which 
are rendered non-exclusive by the Nickolay case. 

A scant four years later these words arose to plague the majority 
in Fricke v. Fricke.* Here a prospective husband of sixty-two years 
and a prospective wife of fifty-six years, who had been his house- 
keeper for thirteen years, entered into an antenuptial contract which 
limited to $2,000 the husband’s liability in the event of separation 
or divorce, as a full and final division of property, and in lieu of all 
alimony or any other interest whatever which the wife might have 
in her husband’s property. And so they were married! Five years 
later these parties appeared in the divorce court. The trial court 
upheld the antenuptial agreement and limited the husband’s lia- 
bility as a final settlement in lieu of alimony to $2,000 as the agree- 
ment provided. The wife appealed. 

The majority opinion (Justice Brown alone dissenting) reversed 
the lower court on the ground that an antenuptial agreement which 
attempts to limit the husband’s liability in the event of separation 
or divorce is void as against public policy. 

Gone now is the equality of husband and wife before the law in 
all respects;!® and the freedom of women “‘as free as men” to make 
personal contracts.!' Gone is the brave statement that when the 
legislature passed Section 6.015 it must have determined that a 
married woman was wholly competent to care for her rights.” 

6191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). 

71949 Wis. L. Rev. 804, 809. 

8 Wis. Srart. §§ 233.12-. 13 (1951). 

9 257 Wis. 124, 42 N.W.2d 500 (1950). 

10 Wait v. Pierce, supra note 6. 


ut First Wis. Nat. Bank v. Jahn, 179 Wis. 117, 125, 190.N.W. 822, 825 (1922). 
12 Estate of Nickolay, 249 Wis. 571, 25 N.W.2d 45 
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What is the new public policy—new in respect to its differing from 
that which permits a wife to enter into an antenuptial or post- 
nuptial agreement affecting her rights in her husband’s estate as 
his widow, but denies her the right to limit her rights in her hus- 
band’s property as his divorced wife? Here are the words of the 
majority: 

There are three parties to a marriage contract—the husband, 
the wife, and the state. The husband and wife are presumed to 
have, and the state unquestionably has, an interest in the main- 
tenance of the relation which for centuries has been recognized 
as a bulwark of our civilization. . . . [The marital relation and its 
obligations should not be treated] as a bargain made with as 
little concern and dignity as is given to the ordinary contract. 

. . . The court should not look with favor upon an agreement 

which may tend to permit a reservation in the mind of the 

husband when he assumes the responsibility of maintaining his 
spouse in such comfort as he is able to provide . . . and until his 
death or the law relieves him of it. 

We conclude that an antenuptial contract which purports to 
limit the husband’s liability in the event of separation or divorce, 

ess of the circumstances motivating its adoption or those 
attending its execution, is void as against public policy." 

Justice Brown writes a powerful dissent which should also be read. 
This dissent challenges the basis for the Cortte and Nickolay de- 
cisions. If the Fricke case declares the present public policy of the 
court, then it would seem that the postnuptial contract whereby a 
wife gives up rights in her husband’s estate on death should be 
tainted with the same malum in se rendering it likewise void. Cer- 
tainly there should not be two “public policies” affecting the same 


marriage contract. 
MARRIAGE 


The Relation 


A woman cannot be excused for lack of knowledge of the law in 
entering into a common-law marriage in Wisconsin under the belief 
that such marriages are still legal and valid in Wisconsin. In spite 
of the fact that the parties lived together for many years both work- 
ing in a tavern and restaurant acquired by their joint labors, and 
also acquired other investments and holdings, the right of the woman 
to seek court aid to divide the property of the parties was denied 

" Fricke v. Fricke, 257 Wis. ,o 126, 129, 42 N.W.2d 500, 501, 502 (1950). 
Justice Brown in his dissent put the question admirably: “(Ts} the maintenance 


of one who has lost her husband - ivorce . . . of more concern to the state 
oo that of another who has lost hers by death. .. .” Id. at 132, 42 N.W.2d at 
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on the well-known rule that since whatever rights she had arose out 
of an illegal relationship, a court of equity will leave the parties 
where they placed themselves, and close its doors to applications 
for relief. 

The fact that many other jurisdictions have relaxed this rule in 
favor of a woman who has contracted an illegal marriage did not 
produce similar ‘“relaxation’”’ in Wisconsin. The court said, rather 
grimly, “It does not appear that chivalry toward a woman who is a 
party to an illegal contract requires modification of the law in her 
favor.’ 

Annulment 

It is not every fraud or deception practiced by one of the parties 
on the other prior to a marriage which will furnish grounds for 
annulment of a marriage. It must be such gross fraud as will ‘“‘vitiate’”’ 
the marriage contract according to most authorities. 

In Zerk v. Zerk* the court upheld a complaint as stating a cause 
of action for annulment on the ground of fraud wherein it was 
alleged that prior to the marriage the woman had promised to per- 
form the marital duties and obligations of a wife; that the man 
believed and relied on these representations and was induced thereby 
to enter into the marriage; that such representations were untrue; 
that for the month after the marriage during which the woman 
lived in the man’s home she refused to have marital relations; and 
that she had secretly intended to enter into the marriage state 
solely to gain the financial advantages thereof. Failure to permit 
sexual relations goes to the essence of the marriage, said the court. 


Validity 

Common-law marriages were abolished in Wisconsin in 1917. 
Even though a man and woman, while residents of Wisconsin, may 
have established a common-law marriage in Texas,!* such marriage 
of Wisconsin residents was void for all purposes in Wisconsin in view 
of section 245.04 (Uniform Marriage Evasion Act)!’ and hence, in 
the absence of any formal marriage, the woman was not the wife 
of the man and was not entitled to claim as his widow.'* 


4 Smith v. Smith, 255 Wis. 96, 100, 4 N. W.2d 12, 14 (1949). (Fritz, J. dissents). 

6 257 Wis. 555, 44 N.W.2d 568 (1950 

16 They “vacationed” there during pee winters. 

7 Wis. Sra. § 245.04(1) (1951): If any oaiding and intending to con- 
tinue to reside in this state who is disabled or prohibited from contracting iar 
riage under the laws of this state shall go into another state or country an there 
contract a marriage 4 reopen and declared void by the laws of this state, such 
marriage shall be n and void for all purposes in this state with the same effect 
as though such prohibited e had been entered into in this state. 

18 Estate of Van Schaick, 256 Wis. 214, 40 N.W.2d 588 (1949). 
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However, where the record disclosed a valid marriage in Illinois 
between residents of Wisconsin who returned to Wisconsin to live 
after the marriage ceremony and the evidence was insufficient to 
show that either of the parties was disabled or prohibited from being 
married under the laws of Wisconsin, or that the marriage in Illinois 
was for the purpose of evading any provision of the Wisconsin 
Statutes, particularly Section 245.04, the presumption of regularity 
of the marriage was not overcome. The court stated that the rule 
that a marriage valid where celebrated is valid everywhere applies, 
except as to those contrary to the law of nature, or invalid on grounds 
of public policy.’® 

In State v. Grengs®® it was held that under the provisions of Section 
247.37(1),?! to the effect that a judgment of divorce so far as it affects 
the status of the parties shall not be effective until the expiration of 
one year from the date thereof, an attempted remarriage of the wife 
in Iowa within such period was void in Iowa as well as in Wisconsin. 
Such “remarriage” constituted no defense to a charge of adultery 
committed in Wisconsin during such period by the parties to the 
attempted remarriage while the first husband of the wife was alive. 
In this case the woman testified that she had consulted an attorney 
in Minneapolis who told her that a great many people had remarried 
during the interlocutory year and that he had never heard of any- 
body getting into trouble as a result thereof. She pleaded this advice 
in an attempt to absolve herself of guilty intent in the adultery prose- 
cution, but the court said that this constituted no excuse and af- 
forded no defense for her violation of the law. The writer believes 
that there is a tendency among some attorneys to believe that this 
situation is covered by the Marriage Evasion Law, Section 245.04, 
because often advice is given that parties who are barred from re- 
marriage by the interlocutory decree may escape the provisions of 
this ban by remarrying in a state which does not have an inter- 
locutory decree so long as they continue to reside in that state and 
do not come back to Wisconsin to live. The Grengs case, and the 
authorities cited therein, clearly establish the fact that a marriage 
during the interlocutory year is void in other states as well as in 
Wisconsin. 

Domicile 

Whether a wife, living with her husband on friendly terms, can 

acquire an independent residence with his consent seems to be 





19 Estate of Campbell, 260 Wis. 625, 51 N.W.2d 709 (1952). 
20 253 Wis. 248, 33 N.W.2d 248 (1948). 
™ Wis. Strat. § 247.37(1) (1951). 
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answered in the negative by Will of Baldwin.** Here the wife lived in 
Milwaukee, maintaining her own home because her children lived 
there and her club and social life was centered there, while her hus- 
band maintained his home in Appleton, and his business, office and 
legal residence were there. The whole situation was apparently on 
friendly terms. The wife voted in Appleton and filed her tax returns 
there. These latter facts were held controlling so that the deceased 
wife’s residence was Appleton at the time of her death. The court 
pointed out that in Wisconsin a wife may acquire a domicile other 
than that of her husband for the purposes of divorce, but suggested 
that, in the absence of legislative sanction, the residence of the 
husband was that of the wife. 

However, the theory that the domicile of the wife follows the domi- 
cile of the husband is excluded by our statutes, Section 247.06, from 
application to an action for divorce, by requiring actual personal 
residence by the plaintiff in Wisconsin, whether husband or wife. In 
Lucas v. Lucas* a distinction is made between domicile as the term 
is usually used when it is said that the wife’s domicile follows that of 
her husband, and actual bona fide residence within the state as re- 
quired by Section 247.06(1) and (2). 

In this case the plaintiff had lived in Kenosha prior to her mar- 
riage. After her marriage she lived for a few weeks with her husband 
in Rock Island, Illinois, where he was temporarily employed. He was 
subsequently ordered to report by his draft board in Dubuque, Iowa, 
and was inducted into the Army. He returned from the service and 
within two weeks secured a job at Clinton, Iowa. While the defendant 
had been in the army the plaintiff had returned to her home in 
Kenosha and stayed there. She was employed in Kenosha and sup- 
ported the minor child of the parties from the time he went into the 
army in October, 1941, until she commenced her action for divorce 
in September, 1945. She made some trips to Iowa hoping that the 
defendant-husband would be able to establish a home for her and 
the child, but he moved from job to job and the wife was unwilling 
to give up her residence in Kenosha to join her husband because of 
the uncertain character of his employment. 

It appears that her husband had never been domiciled in Kenosha, 
Wisconsin, so that if the wife’s domicile follows that of her husband, 
the wife’s domicile was in Iowa rather than in Wisconsin. However, 
the court held that the question of jurisdiction for divorce in Wis- 





22 260 Wis. 195, 50 N.W.2d 463 (1951). 
3 Wis. Star. § 247.06 (1951). 
% 251 Wis. 129, 28 N.W.2d 337 (1947). 
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consin does not depend upon domicile but upon actual bona fide 
residence within the state of Wisconsin, so that the wife could sue 
for divorce here. 

As to the legal consequences of marriage, both as to the status of 
the parties and as to their property interests, except interests in 
land, the law of the matrimonial domicile governs. Hence, as to a 
claim for damages ex delicto in favor of a wife against her husband, 
arising while parties were temporarily in a state recognizing com- 
munity property rights, such a claim is not community property be- 
cause it would not have been recognized as such in Wisconsin, the 
state of matrimonial domicile.*® 


GROUNDS FOR DIVORCE 


Desertion is a ground for divorce when it continues for the statu- 
tory length of time, one year by Section 247.07(4),”* but if it does 
not continue for the statutory period it does not constitute cruel 
and inhuman treatment.?’ 

To constitute desertion as a ground for divorce where the parties 
are living apart, there must be an unreasonable refusal to terminate 
the separation and an intention of continuing the separation, and 
there must be a fixed and deliberate intention to terminate the 
marital relation. The mere living apart by the parties after some 
dispute while they continue to meet from time to time to discuss 
reconciliations and to attempt to re-establish their marital status, 
with the wife continuing to refuse to go back until all their disagree- 
ments had been ironed out, was not an unreasonable refusal to re- 
sume the marital relation on the part of the wife and did not con- 
stitute desertion.?® 

Similarly in Powless v. Powless*® where both of the parties were of 
Indian blood and had been raised in an Indian community, the 
husband and wife went to Milwaukee in search of work. The wife 
obtained a job in Milwaukee, but the husband was unable to find 
employment because of strikes. The husband thereupon returned to 
his sister’s home in the Oneida reservation. He did not ask his 
wife to accompany him because she had obtained employment. He 
visited his wife in Milwaukee on a number of occasions for a period 
of about nine months. He testified that he requested her a number 
of times to return with him to the Oneida reservation but that she 


% Jaeger v. Jaeger, 262 Wis. 14, 53 N.W.2d 740 (1952). (Brown and Currie, 
J. J., dissent). 

* Wis. Sra. § 247.07(4) (1951). 

27 Moen v. Moen, 249 Wis. 169, 23 N.W.2d 472 (1946). 

%8 Delware v. Delware, 259 Wis. 499, 49 N.W.2d 403 (1951). 

29 264 Wis. 71, 58 N.W.2d 520 (1953). 
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refused, telling him the only place she could live on the reservation 
was in his sister’s home where she was not welcome, and that he had 
been unable to earn more than $300.00 in the last year he had been 
there. 

The lower court held that the wife’s refusal to join her husband 
on the reservation was unreasonable and that she, therefore, had 
deserted him. On appeal the lower court was reversed on the ground 
that at the time of marriage there was an undertaking on the part 
of the husband to support the wife and to maintain her in a home 
in which she need have no fear that she would be dominated by his 
relatives, and that because he had been unable or unwilling to provide 
adequately for her maintenance, his wife’s refusal to move to the 
reservation was not unreasonable and did not constitute desertion. 

Another significant case is Leach v. Leach.*® Here the wife was the 
daughter of a well-established and wealthy family, and the husband, 
after his marriage to her, became very successful as an industrial 
executive and entrepreneur. He not only built up a fine estate for 
himself and his wife, but also salvaged the fortune of his wife’s 
parents and put it on a sound basis, so that when her parents died 
the wife had a large income from trusts created by her father. The 
most serious complaint on the part of the wife was that he cared 
more for his business than he did for her or her social activities, 
and this led to harsh language between the parties and the wife 
finally moved across the street to her mother’s home where she con- 
tinued to live thereafter. The trial court denied a divorce to the 
husband upon his complaint and to the wife upon her counter-claim. 
The court then entered an order requiring the husband to pay money 
for the support and maintenance of his wife. It was this order which 
brought about the appeal. 

It was apparent from the court’s order below that the judge felt 
that Section 247.28" placed a mandatory duty upon the court, upon 
the denial of a divorce, to make an order for the support of the wife. 
The reviewing court pointed out that the statute is discretionary 
and that the right to make the order is qualified by the words “as 
the nature of the case may render suitable and proper.’’ The court 
then interpreted these words in the light of the common law of this 
state and held that the wife had unreasonably refused to live with 
her husband, had abandoned the marital home, and that her husband 
was under no obligation to support her. Put in another way, there 
was no misconduct on the part of the husband here which justified 
the wife in acquiring a separate domicile. 


30 261 Wis. 350, 52 N.W.2d 896 (1952). 
3 Wis. Srat. § 247.28 (1952). 
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The type of proof required to establish adultery where the issue 
is tried to the jury is discussed in Ermis v. Ermis.** Adultery is rarely 
proved by direct evidence, and if the adulterous disposition is shown 
to exist between the parties and they are shown to have been to- 
gether in equivocal circumstances which would lead the guarded 
discretion of a reasonable and just man to the conclusion of guilt, 
it is sufficient. 

Recrimination 

In a husband’s action for divorce on grounds of cruel and inhuman 
treatment, even though the wife did not counter-claim for divorce 
she should have been permitted to prove, if such was the fact, that 
the husband was guilty of cruel and inhuman treatment toward her 
in making false accusations of misconduct. In other words, recrimi- 
nation, if proven, is available as a bar to plaintiff’s successful prose- 
cution of a divorce action.™ 


Condonation 


Where condonation by cohabitation during the pendency of the 
action is alleged as a defense, it is not necessary that the misconduct 
which it is claimed has been condoned be either proven first or ad- 
mitted before the issue of condonation can be tried. Where the hus- 
band has made serious charges of adulterous conduct on the part of 
the wife, consortium with the wife after this action was commenced 
would certainly be condonation of the alleged adultery. Accordingly, 
in such circumstances the court should first try the issue of condona- 
tion at which time no evidence of the misconduct is permitted. If 
the court finds that consortium after the pleadings were filed had 
taken place, that would dispose of the case at that point.* 

It was also decided that the wife’s acts of cruel and inhuman treat- 
ment which had once been condoned by a reconciliation of the 
parties, without any repetition of these acts after the reconciliation, 
are not sufficient to warrant the granting of a divorce to the husband.® 


PROCEDURAL 


Paternity of Child at Issue 


Since the passage of Section 328.39(1)* in 1945, providing for the 
appointment of a guardian ad litem “to appear for and represent the 





% 255 Wis. 339, 38 N.W.2d 485 (1949). 

*# Elsinger v. Elsinger, 258 Wis. 524, 46 N.W.2d 761 (1951). 
* Shewalter v. Shewalter, 253 Wis. 51, 33 N.W.2d 189 (1948). 
* Cascio v. Cascio, 259 Wis. 273, 48 N.W.2d 510 (1951). 

* Wis. Srat. § 328.39(1) (1951). 
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child’ whenever in any proceeding it is asserted that a child born 
during wedlock is illegitimate, many lawyers have claimed that the 
child should be impleaded as a third party to enable the guardian 
ad litem to examine the husband or wife adversely, or by cross- 
examination, without making the alleged parents their witnesses. 

This is completely unnecessary said the court.*” The legislature 
having declared the policy of the state in relation to the competency 
of husband and wife to testify to the parentage of children born to 
the wife during their marriage, the guardian ad litem has all the 
rights ordinarily exercised by a guardian ad litem to show all facts. 
The parents do not have to be technically subject to examination 
as a party adverse to the child. Upon the guardian ad litem’s having 
been appointed, he may examine and cross-examine both husband 
and wife and should do so at the first possible opportunity and 
without further ado.** 

In this connection, if the court finds the parties are financially 
unable to adequately compensate the guardian ad litem, the court 
may order the county to pay.*® The fees are not limited by Section 
357.26 which merely provides the method of paying them. There 
is nothing in the language of Section 328.39" to indicate that the 
legislature intended the schedule of fees set out in Section 357.26 
should be applied by the court in making its order specifying guardian 
ad litem’s fees for these services.‘? Apparently reasonable charges for 
similar services govern. 

The impleading of a third party in a divorce case, approved as 
early as 1871,** is usually resorted to in cases where property actually 
owned by the husband is in the hands of the third person and such 
property must be reached to replace in the hands of the husband 
enough property to meet any demands likely to be adjudged in the 
wife’s favor.“ But unless the pleadings or affidavits in support of a 
motion to interplead establish that the defendant is without property 
adequate to meet the demands of any judgment which may be 
awarded the wife, it is not an abuse of discretion for the trial court 
to refuse to interplead the third party.“ 





87 Vorvilas v. Vorvilas, 252 Wis. 333, 31 N.W.2d 586 (1948). 

38 For a case where paternity issue was fiercely tried and medical arg | 
on aa tests used, see Shewalter v. Shewalter, 259 Wis. 636, 49 N.W.2d 7 

1951). 

Wis. Srar. § 328.39(1) (1951). 

40 Wis. Strat. § 357.26 (1951). 

“ Wis. Srat. § 328.29 (1951). 

“ Shewalter v. Shewalter, 259 Wis. 636, 641, 49 N.W.2d 727, 729 (1951). 

* Damon v. Damon, 28 Wis. 510 (1871). 

“ Varney v. Varney, 54 Wis. 422, 423, 11 N.W. 694 (1882). 

* Dobbert v. Dobbert, 264 Wis. 641, 60 N.W.2d 378 (1953). 
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Judgment from Bed and Board as Bar to Subsequent Action 
for Absolute Divorce on Same Grounds 


In a decision of first impression in Wisconsin,“ the Supreme Court 
refused to follow what Justice Gehl in his dissent called the majority 
of the courts of other jurisdictions, and held that a judgment of 
divorce from bed and board on grounds of cruel and inhuman treat- 
ment was a final judgment, not an interlocutory one, so as to be 
a complete bar to an action brought sixteen months later for an 
absolute divorce on the same grounds of cruel and inhuman treat- 
ment. Such judgment is no more to be altered, revised, or set aside, 
so far as the part which grants the divorce is concerned, than any 
other judgment of a court of record.‘ 

The court reminds everyone that under a judgment from bed 
and board the marriage relation is merely suspended as to certain 
marital rights. But property rights and interests, except as regulated 
by the decree, remain undisturbed. In case of the death of either 
party while the decree from bed and board is operative, the survivor 
is the widow or widower as the case may be. This last statement of 
the court needs some qualification, however. In Gallager v. Gallager* 
it was held that a divorce from bed and board, where there is a divi- 
sion of property between the parties, terminates the marriage rela- 
tion as to property rights, except as preserved in the decree, in all 
respects the same as a divorce from the bonds of matrimony. It bars 
the divorced wife from dower and homestead rights, regardless of 
common law rules as to the status of the parties under mere sentence 
of separation. If no property division is made, however, the wife 
and husband retain all their rights in respect to dower, curtesy, etc.* 


What Statute of Limitation Applies to Divorce? 


Divorce is an action which before February 28, 1857, was cogni- 
zable by a court of chancery and therefore must be commenced 
within ten years after the cause of action has accrued according to 
Section 330.18(4).%° The court also indicated that, divorce being in 
equity, the doctrine and equitable principles of laches are applicable 
to divorce actions and implied that in a proper case an action might 
be barred because of unreasonable delay or laches. 


“ Weber v. Weber, 257 Wis. 613, 44 N.W.2d 571 (1950). 
| « Graham v. Graham, 149 Wis. 602, 136 N.W. 162 (1912). 

“* 101 Wis. 202, 77 N.W. 145 (1898). 
«© Estate of Kehl, 215 Wis. 353, 254 N.W. 639 (1934). 

s Wis. Stat. § 330.18(4) (1951). See Zlindra v. Zlindra, 252 Wis. 606, 32 
N.W.2d 656 (1948). 
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Judgment and Modification and Vacation 


The judgment of divorce has some peculiarities of its own, and yet 
most of the rules applying to all judgments of courts of record apply 
to it. 

Thus relief from it may be secured under Section 269.46(1) which 
provides that: 


The court may, upon notice and just terms, at any time within 
one year after notice thereof, relieve a party from a judgment 

. against him obtained, through his mistake, inadvertence, 
surprise or excusable neglect and may supply an omission in 
any proceeding.®! 


This was the procedure followed in Newman v. Newman® where the 
trial court’s denial of a motion to re-open was upheld as a proper 
exercise of its discretion. 

But where the court attempts to exercise the power given it by 
this statute, it can do so only on notice, and not only the motion 
but also the order itself must be made within one year after the mov- 
ing party has notice of the judgment. The court has full control 
over its judgment under this section for one year, but thereafter is 
limited to making corrections to make the judgment conform to the 
actual pronouncement of the court, and it cannot by a nunc pro tunc 
order five years after the decree was granted amend a judgment 
granting alimony for the wife and support for the children so as to 
provide for support for children only. Such alteration of the decree 
was void and was quashed on certiorari.™ 

A divorce judgment may also be re-opened under Section 247.37(2) 
which reads: 


So far as said judgment or decree affects the status of the 
parties the court shall have power to vacate or modify the 
same for sufficient cause shown, upon its own motion, or upon 
the application of either party to the action, at any time within 
one year from the granting of such judgment or decree, pro- 
vided both parties are then living. . . .¥ 


The court has recognized that procedure under this section does not 
require the same showing as under Section 269.46(1).% Reference 
is made to an earlier consideration of re-opening a default divorce 


% Wis. Star. § = — (1951). 
88 257 Wis. 385. N.W. 2d. 453 (1950). 
8 State ex rel. oP Hall v. Co Cowie, 259 Wis. 123, 47 N.W.2d 309 (1951). 
% Wis. Stat. § 247.37(2) 1951). For general discussion of cases under § 247.37 
(2), see 1947 Wis. L. Rev. 51. 
% Wis. Srar. § 269. 46(1) (1951). See Kilmer v. Kilmer, 249 Wis. 41, 23 N.W.2d 


510 (1946). 
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judgment in which it is said “‘. . . a default judgment of divorce does 
not stand upon the same plane as a judgment in an ordinary civil 
action, and the rule still obtains in a somewhat modified degree that 
a default judgment of divorce will be vacated upon slight showing.” 

In Kilmer v. Kilmer*’ the grounds for re-opening were upon plain- 
tiff-wife’s application and showing that her former husband had 
married again within two months of the divorce decree. No evidence 
other than plaintiff’s petition was offered. The lower court re-opened 
the judgment and eventually re-tried the case, finally entering an 
order dismissing the action without prejudice—but without restor- 
ing to defendant-husband property which had been taken from him 
and given to the plaintiff under the original judgment. 

On appeal, the Supreme Court upheld the right of the trial court 
to re-open the judgment, but held the trial court was wrong in not 
compelling the plaintiff-wife to make restitution of what she had 
received under the judgment as a condition to dismissal of the action. 
The case was sent back to the lower court with directions to rein- 
state the judgment of divorce unless within a stated time the plaintiff 
restored to the defendant what she had received under the judgment. 
One of the dissenting justices argued that a judgment ought not be 
set aside except upon a showing that it ought not to have been 
granted in the first place. In this case the divorce was properly 
granted. Even the majority recognized that the plaintiff-wife had 
proceeded with apparent vindictiveness and the ruling of the Supreme 
Court makes the divorce decree valid or invalid depending upon 
whether she will make restitution. 

One leaves the Kilmer case with the feeling that to re-open a 
judgment of divorce under Section 247.37(2) requires a “slight show- 
ing,” not that the judgment is inequitable or erroneous or ought not 
in good conscience to have been entered, but that the re-opening 
and final dismissal of the divorce action was used to punish the hus- 
band for his illegal remarriage. Perhaps this is a justifiable use of the 
statute, but the writer does not believe vindictiveness should ever 
be permitted to invoke the conscience of the chancellor. 

The next ruling on procedure under Section 247.37(2) involves a 
husband’s petition to re-open a divorce judgment granted to plaintiff- 
wife on grounds of cruel and inhuman treatment on June 1, 1951. 
After judgment, the defendant came into possession of some letters 
which had passed between the plaintiff and one Nelson in California 
expressing indecision as to whether she would leave Wisconsin, 





* Subacz v. Subacz, 183 Wis. 427, 434, 198 N.W. 372, 374 (1924). 
57 249 Wis. 41, 23 N.W.2d 510 (1946). 
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would go to Oklahoma, or might “get to California.’”” On August 15, 
1951, plaintiff left for parts unknown. The defendant claimed to 
have been misled because at the trial plaintiff represented she was 
going to remain in Wisconsin. Included in defendant’s motion to re- 
open under Section 247.37(2) was a motion for a new trial on grounds 
of newly discovered evidence. The lower court denied both motions. 
Defendant appealed. 

On appeal, the Supreme Court said: 


We may not... [order a new trial] unless it should appear 
that proof of the facts offered would compel a different con- 
clusion . . . or, at least, that it is reasonably probable that a 
different result would be reached upon another trial. . . . The 
rule is applicable in divorce cases as it is in other civil actions. . . . 

It is obvious that the trial judge considered that proof of 
the facts newly discovered would not have affected his judg- 
ment as to the division of the husband’s estate.** 


But counsel for appellant called the court’s attention to the Kilmer 
case and other cases,*® and asserted that the rule held out here was 
not the same as the rule of the Kilmer case. 

The court laid the ghosts of these cases to rest with this language: 


In the White and Kilmer Cases the husband went through the 
form of a marriage ceremony within the year following entry 
of the divorce decree. In the Jermain Case . . . [after judgment 
granting wife a divorce] the husband sought an order vacating 
it, basing his motion upon newly discovered evidence that 
before judgment the wife had been guilty of adultery. . . . Each of 
them involved a flagrant violation of the marriage vow, the pro- 
visions of the judgment, or a statute. (Emphasis mine.) We are 
unable to say that the conduct of the plaintiff (Starzinski) . 
compares in bee of impropriety with that of the parties in 
the cases cited. . 


But suppose a wife secured a divorce from her husband on the 
ground of adultery. Within the interlocutory year, he marries his 
paramour. Would the court uphold the re-opening of the divorce 
judgment and the setting aside thereof on the ground that the 
husband had committed “a flagrant violation of the marriage vow’’? 
Would the adultery after the decree be more flagrant than that 
committed before? Would it be a sound ground upon which to restore 
the marital status already violated by the pre-divorce adultery? 

Finally, another method of attacking a divorce decree is by an 

** Starzinski v. Starzinski, 263 Wis. 104, 109, 56 N.W.2d 784, 787 (1953). 

s* Jermain v. Jermain, 243 Wis. 508, 11 N.W.2d 163 (1943); White v. White, 


167 Wis. 615, “168 N.W. 704 (1 918). 
* Supra note 58 at 110, 56 N.W.2d at 787. 
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action in equity essentially the equivalent of the old bill in equity. 
The power of equity in this connection is inherent and exists inde- 
pendent of Sections 269.46(1) or 247.37(2). The entire matter again 
rests in the sound discretion of the trial judge whose decision will 
not be reversed unless abused. Such an action may be commenced 
in any circuit court as was done in Weber v. Weber, but it is better 
practice to commence an action for equitable relief from a judgment 
in the court where the original action was tried.** In Dunn v. Dunn® 
the plaintiff-wife commenced such an action nine months after the 
decree, in the same court which granted the judgment, seeking relief 
on the ground that the husband had perpetrated a fraud upon the 
court by coercing the wife to suppress material testimony in the 
original action. 

In Heine v. Witt the guardian of a divorced insane wife commenced 
in 1946 an action in equity to set aside a judgment of divorce granted 
said wife by the same court in 1939, on the ground that the wife was 
insane at the time of the trial of the action and the granting of the 
divorce.® All of the parties and witnesses were from Milwaukee but 
the court was the County Court of Ozaukee County.* The court 
below refused to vacate the judgment, finding that the plaintiff was 
sane when the divorce was granted, and that the defendant-husband 
had not induced the judgment by extrinsic fraud. These findings 
were reversed by the Supreme Court which directed an order to 
vacate the judgment. 

The reviewing court recognized the rule that before equity can 
grant such relief, extrinsic fraud directly inducing the judgment 
must be proven. It found that the husband knew if his wife was 
insane he could not get a divorce; that the wife’s relatives had had 
her examined before the divorce by a competent psychiatrist who 
found her insane; defendant was told this result but made light of it; 
plaintiff’s attorney knew of this finding and did not inform the 
divorce counsel, defendant’s counsel, or the court—all this evidence 
was held to amount to proof of an extrinsic fraud upon the court. 

The last of this type of equitable relief cases is Weber v. Weber.* 
Here the plaintiff-wife, who was granted a divorce in 1947, com- 


* 260 Wis. 420, 51 afer 18 (1952). 


Td. at 432, 51 N.W.2d a 
® Dunn v. Dunn, 358 Wis, 188, $5 N.W.2 727 (1951). 


“ 251 Wis. 157, 28 N.W.2d 248 (1 

“ It is obvious that neither § 247. 37(2) or § 268.46(1) could be used here be- 
cause of the of time after the decree. 

“ This was before the passage of Wis. Laws 1947, c. 383, requiring a divorce 
action to be brought in the county in which either party resides. For a good article 
on “Inter-County Divorce in Wisconsin,” see Note, 1951 Wis. L. Rev. 359. 

67 260 Wis. 420, 51 N.W.2d 18 (1952). 
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menced an action in 1951 against the executor of the will of her de- 
ceased former husband, and the residuary legatees of his will, on the 
ground that the decedent had falsely and fraudulently misstated 
and understated his assets in the divorce action. (The inventory in 
the decedent’s estate revealed the fraud.) Other allegations to sup- 
port the cause of action for fraud were contained in the complaint. 
From an order of the lower court sustaining a demurrer to the com- 
plaint, plaintiff-wife appealed. The demurrer had been based on Wis- 
consin cases denying equitable relief from a judgment of divorce un- 
less the fraud is extrinsic, occurring outside the action, and affecting 
the question of jurisdiction." 

The rule is otherwise in Wisconsin, said the Supreme Court in 
overruling the demurrer. The court cited Laun v. Kipp® as stating 
the true Wisconsin doct:ine and indicated that the doctrine of some 
of the cases, so far as inconsistent, must yield thereto.”° The present 
rule then is apparently as follows (quoting from cases cited with 
approval in the Weber case): 


So it must be considered as settled in this state that fraud such 
as the commission of perjury in an action resulting in the wrong- 
doer obtaining a judgment, constitutes a wrong which, if the 
party aggrieved acts seasonably and was without inexcusable 
negligence in the action, equity will remedy. 

. “The precedents in our own court go only to the extent of 
holding that a judgment, secured by wilful perjury, may, under 
some circumstances, be relieved against in equity. But that 
must not be considered as establishing an exclusive situation 
as to where fraud intrinsic may be so dealt with. The real prin- 
ciple of the adjudications is that the power of equity to relieve 
against unconscionable judgments will not be strictly confined 
to such as are characterized by fraud extrinsic.” 


Incidentally in connection with the Weber case, it was flatly said 
in Barrock v. Barrock: 
It was the plaintiff’s [husband’s]} duty to establish true value 


of his property at the trial, and to give minimized figures would 
constitute a fraud upon the court.”? 





*§ Uecker v. Thiedt, 133 Wis. 148, 113 N.W. 447 (1907); Routledge v. Patter- 
eon, 146 Wis. 226, 131 N.W. 346 (1911); Willeard v. Winkelman, 191 Wis. 406, 
211 N. W. 137 (1926). Strangely enough the recent case of Heine v. Witt, supra 
note 53, is not mentioned with its reliance on the rule of extrinsic fraud. 

o 155 Wis. 347, 371, 145 N.W. 183, 191 (1914). 

7° See note 68 supra 

7 260 Wis. 420, 430-31, 51 N.W.2d 18, 23 (1952). The whole subject of “ex- 
trinsic” and “intrinsic” fraud is also fully discussed in a non-divorce case, Werner 
v. Reimer, 255 Wis. 386, 404, 39 N.W.2d 457, (1949), generally indicating approval 
of RESTATEMENT, JUDGMENTS, § 118, comment b (1942). 

72 257 Wis. 565, 569, 44 N.W.2d 527, 530 (1950). 
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Thus it would appear that any suppression of true values or con- 
cealment of assets by either party in a divorce suit would permit the 
aggrieved party to vacate the judgment of divorce in equity, at 
least so far as it relates to property division or allowances. 

Finally, where the court grants re-opening of a judgment under 
Section 247.37(4)”* it cannot in the same order continue the judgment 
in full force and effect until a hearing on the merits of re-opening. 
To do so would permit the possibility that one year from the decree 
might elapse in the interval and then the court would lose power to 
act under Section 247.37(4). If the petition for re-opening is granted, 
judgment must be vacated.” 


ForreIGn Divorcgs: RECOGNITION 
oF Divorce DECREES 


This is a field in which the United States Supreme Court is the 
doyen, or law-giver. The courts of the forty-eight states must, like 
Moses, stand behind the burning bush and wait until the final 
tablets of law are handed down. No attempt to discuss the famous 
Williams cases" and add to the already voluminous literature on them 
will be made. Suffice it to say that the Wisconsin Supreme Court in 
the two cases it has decided in this field in the period covered by this 
Review has attempted to carry out the mandate of the Williams 
cases, and has also attempted, as it said in Davis v. Davis,” to pre- 
serve for itself a “remnant of its historic right to determine for itself 
the marital status of its own . . . residents, which we shall not sur- 
render . . . until higher authority, speaking on the instant facts or on 
others which are indistinguishable, requires us to do so.’’”” 

In [sche v. Ische,"* an action for divorce brought by a wife in Wis- 
consin, the husband pleaded in abatement thereof a judgment of 
divorce obtained by him in Nevada. The court held the evidence 
supported a finding that the husband had established a bona fide 
residence and domicile in Nevada intending to make such state his 
permanent residence prior to instituting his divorce proceedings. 
The wife had been served completely by constructive service and 
did not appear in the Nevada proceedings. Accordingly, having 
found a bona fide domicile in the sister state, Wisconsin gave full 
faith and credit to the Nevada decree as it is required to do by the 

% Wis. Srat. § 247.37(4) (1951). 


™ Angelo v. jo, 253 Wis. 275, 34 N.W.2d 128 (1948). 
™ Williams v. North Cosclinn, S17 UB. 287 (1943); éd., 325 UB. 226 (1065). 
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rules adopted by the United States Supreme Court in the Williams 
case. 

The opposite result was reached in the Davis case.”* There the 
Supreme Court of Wisconsin determined that the parties were at all 
times residents of Wisconsin and that the husband had never ac- 
quired a bona fide domicile in the state of Wyoming. The rule which 
was applied here was that where the defendant is not served with 
process in the state of the forum and takes no part whatever in the 
proceedings, he or she is not concluded by the judgment, and the 
state where the parties admittedly resided up to the time of the 
divorce is not required to extend faith and credit to the judgment 
under such circumstances. *° 

It is probable that the United States Supreme Court has not yet 
handed down its last word in the field. In May v. Anderson* a husband 
and wife who married in Wisconsin were domiciled there until, in 
the course of their marital troubles, they agreed the wife should take 
their children to a place in Ohio to think over their future course. 
Upon her decision not.to return the husband obtained in Wisconsin 
a default divorce decree based upon constructive service, which 
decree awarded him custody of the children. The Court held that the 
Wisconsin decree awarding the custody of the children to.the father 
was not entitled to full faith and credit in Ohio because rendered with- 
out personal jurisdiction over the defendant mother. The case appar- 
ently relied upon the theory that a mother’s right to custody of her 
children is a personal right which cannot be cut off by an ex parte 
decree, at least with binding effect upon a sister state. It would 
seem, however, that a woman’s relationship to her husband is also 
a personal right and the courts have long recognized that the marital 
status is a sufficient res within a state to give the courts of that state 
jurisdiction based upon constructive service. At any rate, this case 
must be read with all the others in an effort to arrive at a thread of 
consistent logic which runs through the United States Supreme 
Court decisions in this respect during the last four or five years. 

The Ische and Davis cases, the former decided in the lower court in 
1945 and the latter in 1948, must have sifted down to the — 

79 259 Wis. 1, 47 N.W.2d 338 (1951). 

89 Rice v. Rice, 336 U.S. 674 (1949). For those lawyers interested in this field, 
we can recommend a good note in the Wisconsin Law Review, which goes thro 
the Williams v. North Carolina cases. 1949 Wis. L. Rev. 173. A later note which 
discusses all of the cases subsequent to the Williams v. North Carolina cases in 
the United States Supreme Court, and also discusses the problem of conflict of 
laws and the recognition of foreign decrees between nations, is contained in the 
Harvard Law Review. Griswold, Divorce Jurisdiction and Recognition of Divorce 


Decrees, 65 Harv. L. Rev. 193 (1951). 
1 345 U.S. 528 (1953). 
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because in the 1949 session the legislature adopted the Uniform 
Divorce Recognition Act.*? Because this Act may have a large bear- 
ing upon future cases arising in Wisconsin, we quote it in full: 


Sec. 247.40 (created by Chap. 214 of Laws of 1949, effective 
Jan. 1, 1950): 

(1) A divorce from the bonds of matrimony obtained in an- 
other jurisdiction shall be of no force or effect in this state, if 
both parties to the marriage were domiciled in this state at the 
time the proceeding for the divorce was commenced. 

(2) Proof that a person obtaining a divorce from the bonds 
of matrimony in another jurisdiction was (a) domiciled in this 
state within 12 months prior to the commencement of the pro- 
ceeding therefor, and resumed residence in this state within 18 
months after the date of his departure therefrom, or (b) at all 
times after his departure from this state, and until his return 
maintained a place of residence within this state, shall be prima 
facie evidence that the person was domiciled in this state when 
the divorce proceeding was commenced. 

(3) This section shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those 
states which enact it. 

(4) This section may be cited as the Uniform Divorce Recog- 
nition Act. 

(5) This act shall take effect January 1, 1950. 


It might be well to quote from the Uniform Law Commissioners’ 
prefatory note: 


. This Act is drawn to fit into this doctrinal pattern [of the 
Williams v. North Carolina cases, and the cases subsequent 
thereto] and to maintain the control of the states over the 
marital status of their domiciliaries to the fullest extent per- 
missible under the Constitution of the United States. 





































The Commissioners believe that the Act is constitutional and they 
further believe that it will have a salutary effect upon the existing 
law on the ground that the legislative declaration of a policy spe- 
cifically denying recognition to “tourist divorces’? may cause seekers 
after freedom to consider seriously whether they can acquire a valid 
divorce before setting out on their journey.™ 


















® Wis. Stat. § 247.40 (1951). There are no cases that have been decided since 
this Act was passed in Wisconsin. The Act itself is discussed thoroughly in 9 
Untrorm Laws ANNOTATED 364-375. 

%9 UnitFrorm Laws ANNOTATED 364-366. 

“ Nebraska and Washington were the first states to adopt the Uniform Divorce 
Recognition Act, effective March 19, 1949. Following in rapid succession were 
New Hampshire, Rhode Island, South Carolina, California and Wisconsin. It is 
interesting to note that this matter was approved by the legislators of these 
respective states in 1949 and 1950. 
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ALIMONY AND DIVISION OF PROPERTY 
General Rules 


During this ten year period the old rules familiar to all lawyers 
in the divorce field have been continuously applied. They are re- 
stated and there is general adherence to old policy. We set them out 
merely as a base upon which to place the refinements of the cases 
handed down during the period under discussion. 

The statute involved is Section 247.26, which authorizes the 
final division and distribution by the court of “the estate, both real 
and personal, of the husband and so much of the estate of the wife 
as shall have been derived from the husband, between the parties 

. .” and that the trial court shall have “always due regard to the 
legal and equitable rights of each party, the ability of the husband, 
the special estate of the wife, the character and situation of the 
parties and all the circumstances of the case; . . .” 

Passing upon this statute, the court has said: 


In determining the question as to the allowance to be made 
to the wife on the division of estate, it is necessary to consider 
as part of the circumstances of the case referred to in the statute 
the state of health of the parties and the earning power of the 
respective parties as well as the property owned by each.* 

In making [a final] division of property held in common the 
age of the parties, their health and ability to earn money, the 
nature of the property and the manner of its acquisition, to- 
gether with all of the circumstances bearing on the question, 
must be considered.*’ 

There is no precise measure by which to determine the amount 
to be awarded to a divorced wife out of the subject for division. 

The nearest approach thereto is this: Except in some extraor- 
dinary circumstances, the maximum for the wife is one-half. 
That may be reduced to one-third or even less. . . . The general 
level to start from is one-third. Since the early suggestive guide 
in respect to the matter, it has been pretty well established 
that a clear third of the whole is a liberal allowance to the wife, 
subject to be increased or decreased according to special cir- 
cumstances. ** 

The division of property . . . is peculiarly a matter resting in 
the discretion of the trial court, subject to such rules as have 
been established . . . for guidance in respect to the matter. 
Therefore, the trial determination must prevail unless clearly 
characterized by mistake or some manifest error respecting the 
detail facts upon which it rests, or disregard of established 


% Wis. Srar. § 247.26 (1951). 

% Towers v. Towers, 184 Wis. 188, 191, 199 N.W. 75, 76 (1924). 

87 Voegeli v. Voegeli, 204 Wis. 363, 365, 236 N.W. 123, 124 (1931). 
88 Gauger v. Gauger, 157 Wis. 630, 633, 147 N.W. 1075, 1077 (1914). 
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guides, amounting to a pretty clear want of juridical discretion 


of judgment.** 
Division of Property*® 

Because the cases in which the Supreme Court reverses the lower 
court’s division of property are very rare, it might be wise to include 
one such case for examination. In Gipp v. Gipp" the court awarded 
a farm to the wife and placed the burden upon her of making cash 
payments to the husband in specified installments. The supreme 
court felt that the decision of the lower court harshly placed upon 
the wife all of the risk of loss and made a substantial change in the 
division. 

The rule laid down in the Barrock* case was that it is the duty of 
the husband to make a full disclosure of all of his assets and liabilities 
and to help to the best of his ability to establish true values. If he 
presents minimal values or in any respect fails in the full disclosure 
to the court he puts himself in a position where the court has the 
power within one year after discovery of his lack of full disclosure to 
re-open the judgment as to the division of property. 

Conversely, as in Coz v. Cox where the husband and wife had 
been in the real estate business together and she knew as much 
about his business as he did and raised no protest over the values 
which were established in the trial court, it was held that even 
though these values proved to have been under-stated that there 
was no grounds upon which the wife could re-open the judgment 
because no fraud or mistake of any kind had been proven. 


yg v. Gauger, 157 Wis. 630, 632, 147 N. iy 1075, 1076 (1914). 
following cases more than one-third o of ithe property was awarded to 
ae ae: Brackob v. Brackob, 262 Wis. 202. 2d 900 (1952); Horel v. 
Horel, 260 Wis. 336, 50 N.W. 2d 673 (1662) HyaF al v. Lemke, 256 Wis. 55 
N.W.2d 734 (1949); Wamser v. Wameer, 255 Wis. 374, 39 N. W.2d 353 (1949), 
Skrzypzeak v. Skrzypscak, 252 Wis. 538, 32 N.W.2d 243 (1948); Tupitaa v. 
Tupitza, 251 Wis. 257, 29 N.W.2d 54 (1947). 

In the following cases the one-third rule seems to have been followed: Star- 
zinski v. Starzinski, 263 Wis. 104, 56 N.W.2d 784 (1953); Hansen v. Hanse: 
259 Wis. 485, 49 N.W.2d 434 (1951); Roberts v. Roberts, 253 Wis. 305, 34 N.W.2d 
130 (1948); Lerner v. Lerner, 252 Wis. 87, 31 N.W.2d 208 (1948). 

In the following cases less than one-third of the property was awarded to the 
wife: Baehmann v. Baehmann, 264 Wis. 178, 58 N.W.2d 634 Gees) (10%); 
the fact that this was the fourth marriage for laintiff-wife may have affected 
the decision. Ermis v. Ermis, 255 Wis. 339, 38 N.W.2d 485 (1949) (25%); this 
case is — because the wife was found ao sullty of a es was given a 
substan vision apparently because the parties & rooming 
house and she had done all the heavy work covering three yen of tenants for 
ten years. Hartman v. Hartman, Wis. 389, 34 N.W.2d 137 (1948) (award 
$4,000 of $11,000); here the wife had been flagrante delicto and the wife was 
heavily ly pen nalized in the division of roperty. Polak v. Polak, 248 Wis. 425, 22 
N.W.2d 153 (1946) (about 10%); this was a second marriage and lasted less 
than one year. 

% Gipp v. Gipp, 258 Wis. 220, 45 N.W.2d 623 (1951). 

 Barrock v. k, 257 Wis. 565, 44 N.W.2d 527 (1950). 

% Cox v. Cox, 259 Wis. 259, 48 N.W.2d 508 (1951). 
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The court also holds that wherever possible there should be an 
actual division of estate. In Horel v. Horel™ the court looked with 
disfavor upon a division which permitted the homestead to remain 
in the name of the husband and wife as joint tenants, but permitted 
the wife to occupy the house for a period while in the same breath 
gave an animal hospital on the rear of the lot to the husband. The 
court’s reason was as follows: 

The right of the defendant to occupy the home and real 
estate for an undetermined period could greatly reduce the 
plaintiff’s interest therein. Further, the value of the small 
animal hospital could be greatly diminished if it should become 
necessary for the plaintiff to move the same from the real estate. 
Because of the attitude of the parties toward each other fol- 
lowing the divorce many disputes could arise between them as 
to a division of taxes and with respect to maintenance of the 
property. 

The writer is familiar with the practice of some Wisconsin judges 
who, when faced with the age-old problem of Solomon, (to-wit: 
What to do where the only actual property to divide is the homestead 
of the parties which is held in joint tenancy?) will permit the title 
to remain in joint tenancy until such time as the youngest child 
becomes twenty-one years old, giving the wife the right to occupy 
the home in the meantime but placing upon her the burdens of 
maintenance with the final provision that the property may be sold 
when the youngest child reaches his majority. 

It seems that in such a situation the husband is being deprived 
completely of his fair division of property, and under the Horel 
decision it is apparent that the Supreme Court frowns upon the 
practice also. 

Alimony and Support 


Here again we start out with general rules. 


Division of estate formerly was allowed in lieu of alimony. 
Every provision made for the support of the wife, unless sepa- 
rately stated to be a division of estate, for many years was 
presumed to be alimony. Alimony was and is usually regarded as 
a personal charge upon the husband payable from his income. 
The practice of granting both a division of estate and alimony 
was not permitted prior to 1935. Ch. 379, Laws of 1935; .. . 
Since that date, under sec. 247.26, Stats., the court in its dis- 
cretion may make provision for the division and distribution of 
the estate, both real and personal, of the husband and so much 
of the estate of the wife as shall be derived from the husband, 
and the title to the property shall be transferred accordingly. 


* Horel v. Horel, 260 Wis. 336, 50 N.W.2d 673 (1952). 
% Jd. at 339, 50 N.W.2d at 675. 
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There should be an actual division wherever possible. . . . On the 
other hand, a division of estate is a source out of which flows a 
resource to be available to the wife. It is an adjustment of 
property rights and equities between the parties. It is clearly dis- 
tinguishable in its use and purposes from alimony and support 
money for dependent children, which may also be granted.” 


Perhaps two of the most important cases in the field of alimony 
are Hahn v. Hahn™ and Borchers v. Borchers. 

The Hahn case determined flatly that even though the plaintiff- 
wife was a young woman twenty-seven years of age, and would 
undoubtedly be able to secure full employment which would produce 
a substantial income, considering the facts that the custody of two 
small children had been awarded to her and that her husband’s in- 
come was $450 a month, the trial court’s denial of alimony was an 
abuse of discretion. The court held that there is a social desirability 
in permitting the mother of the children to spend most of her time 
at home taking care of her children and that under circumstances 
where the husband’s income warrants it the wife is entitled to ali- 
mony as a matter of right. 

To like effect is the Borchers case where the wife was a licensed 
teacher and had a civil service rating and since the separation had 
worked in various state departments. She had a potential income 
from $125 to $175 per month. Her husband’s gross income was $185 
per month. The court reiterated the rule of the Hahn case and ap- 
proved an allowance of $25 per month as permanent alimony to the 
plaintiff, $30 per month for the support of the minor child, and all 
extraordinary medical and dental expenses for the child in excess 
of $10. 

Once the award of alimony has been entered the trial court can- 
not merely because it feels that the husband had paid “enough 
alimony” vacate the award of alimony. In Baldwin v. Baldwin® the 
trial court originally entered an order requiring the defendant- 
husband to pay $75 per month alimony and $30 a month for one 
child. At that time he was earning $200 per month. Eight years later 
he remarried, and three years after his remarriage he came back to 
the trial court and asked the trial court to reduce the alimony. His 
circumstances had not changed; if any, they had improved since his 
second wife was working. 

Under the circumstances, the determination of the court originally 





* Brackob v. Brackob, 262 Wis. 202, 207, 54 N.W.2d 900, 903 (1952). 
8? Hahn v. Hahn, 250 Wis. 397, 27 N.W.2d 359 (1947). 

%8 Borchers v. Borchers, 254 Wis. 302, 36 N.W.2d 79 (1949). 

** Baldwin v. Baldwin, 253 Wis. 200, 33 N.W.2d 198 (1948). 
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was res adjudicata and might have been pleaded in defendant’s ap- 
plication for a change in alimony. The rule the court cited is this: 


“The primary duty to support both mother and child re- 
mains with the . . . [husband], notwithstanding the divorce.’’!”° 


But if the wife be committed to a state institution for the insane, 
the husband at common-law has no obligation to support his wife, 
and the husband is not liable over to the wife’s separate estate for 
amounts which her guardian has paid to the state as the result of 
collection proceedings brought by the state under section 46.10.!% 
The court refused to over-rule Richardson v. Stuesser,°* which estab- 
lished the doctrine that the common law liability of a husband does 
not extend to supporting her outside the matrimonial home, the wife 
being in an institution, and that only legislative action could extend 
the liability to these circumstances. 

The court felt that the Richardson decision had been on the books 
long enough (since 1905) for the legislature to have acted had it 
wished to do so. It refused to “abolish old immunities or to create 
new liabilities.’’!* 

However, where there is a substantial division of estate to the 
wife ($22,000 out of $54,000) and the wife had been employed as a 
bookkeeper prior to the marriage with a salary potential of from 
$46 to $60 a week, the lower court was justified in refusing to make 
an alimony award.! 

The Wamser case is also important because it held that where 
the plaintiff-husband had made bona fide gifts to his children by a 
former marriage the value of such gifts should not be included in 
determining the value of the husband’s estate. These gifts were 
made during the period when the parties had been in the divorce 
courts two or three times in different actions. It would appear that 
under these special circumstances a wife cannot sit idly by while 
substantial gifts are being made without seriously affecting her situ- 
ation in the division of property. 





10 Littig v. Littig, 229 Wis. 430, 436, 282 N.W. 547, 549 (1938). 

101 Wis. Stat. § 46.10 (1951). Steffenson v. Steffenson, 259 Wis. 51, 47 N.W.2d 
445 (1951). 

102 125 Wis. 66, 103 N.W. 261 (1905). 

103 The writer was counsel for appellant in the gs case and thought he 
might persuade the court to change the rule but failed. It is hoped members of 
the legislature who read this will realize it is time the common-law rule as an- 
nounced should be abandoned. The present rule denies to an insane wife the 
medical treatment her husband could provide, and which he would be com- 
pelled to provide if she were merely ill, rather t insane. 

1 Wamser v. Wameer, 255 Wis. 374, 39 N.W.2d 353 (1949). 
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“Holding Open” Question of Alimony; or $1.00 a Year Awards 


The Supreme Court indicated in Hansen v. Hansen’ that it would 
not approve of the practice of some courts which make no findings 
with respect to the right to alimony, but nevertheless provide in the 
judgment for a payment of $1.00 a year permanent alimony to the 
wife. Unless a valid reason is given by the trial court for granting 
permanent alimony of $1.00 per year, the Supreme Court will not 
approve such an order and will reverse it. It would seem, therefore, 
that wherever there is a good reason for such an order being entered 
by the lower court, such reason should be expanded in the findings 
of the court below. 

But, in Schall v. Schall’ the lower court added to the judgment 
“the matter of alimony is left to the further determination of the 
court.”’ This case is saved from the rule of the Hansen case because 
the trial court set forth the reasons for his reservation of the ques- 
tion. The reviewing court felt these reasons were proper and that 
the judgment accordingly became an interlocutory judgment within 
the provisions of Section 277.54'’ and approved the action of the 
court in later fixing the amount of alimony more than a year after 
the decree. 

Miscellaneous 

There are some miscellaneous cases of interest in this field which 
do not fit into any of the headings and will be handled as isolated 
cases. 

A wife may file a claim for arrears in alimony and support money 
as a claim against her ex-husband’s estate. The mere fact that it 
would require the county court to mathematically compute the 
amount due is not an exercise of jurisdiction in divorce by the county 
court.!° 

A husband cannot claim statutory exemptions against the wife’s 
judgment for alimony. Police pension funds and disability insurance 
are created as much for the protection of the family as for that of 
the employee. The remedy to reach these funds, however, is not by 
garnishment because the judgment for alimony is not a final judg- 
ment. The proper remedy is to proceed in the equity side of the 
court.!°* 

In spite of the fact that a sister state may have entered a decree 
of divorce and that decree is given full faith and credit by the Wis- 





1% Hansen v. Hansen, 259 Wis. 485, 49 N.W.2d 434 (1951). 
106 Schall v. Schall, 259 Wis. 412, 49 N.W.2d 429 (1951). 

107 Wis. Sra. § 270.54 (1951). 

108 Will of a 256 Wis. 300, 41 N.W.2d 301 (1950). 


109 Courtney v. 


ey, 251 Wis. 443, 29 N.W.2d 759 (1947). 
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consin courts, yet the Wisconsin courts may retain jurisdiction to 
enter orders as to division of property, alimony and custody of 
children and support.!!° 

A support decree may be enforced by contempt. In Larson v. Lar- 
son the reviewing court approved a provision in the judgment 
which provided that if the husband did not make the payments as 
ordered by the court he might be brought into court for contempt. 

In connection with the enforcement of alimony and support 
provisions, Wisconsin has joined a long list of other states in the 
adoption of the Uniform Reciprocal Enforcement of Support Act, 
which is now Section 49.135 of the Wisconsin Statutes (created by 
Chapter 23 of the Laws of 1951, effective March 14, 1951). Twenty 
states have adopted it.'!? 

Space is too short to set forth either the provisions of this Act or 
to comment upon it. Suffice it to say that it provides for the civil 
enforcement of the judgments for support and maintenance by the 
sister states who have agreed to act reciprocally, and this Act should 
go a long way toward solving the problem of what to do with an 
absconding husband who has left the borders of the state for the 
purpose of evading the support and maintenance decrees. All practic- 
ing lawyers know that the criminal action of non-support has been 
worse than useless. It is recommended that all lawyers study this 
section and use it freely. It is really a considerable step forward in 
this field. 

Custopy OF MInor CHILDREN 
Welfare of Children Prime Consideration 


The right to the custody of a minor child of tender years is a 
matter very largely in the discretion of the trial court. The welfare 
of the children is now the controlling consideration; and the result 
reached should subserve the best interests of the children. With 
regard to children of tender years preference will ordinarily be given 
to the mother, other things being equal, and she not being unfit.""* 

The old-fashioned right of the parents to custody has been sup- 
planted by the rule that the welfare of the child is the prime con- 


110 Ische v. Ische, 252 Wis. 250, 31 N.W.2d 607 (1948). 

11 Larson v. Larson, 248 Wis. 352, 21 N.W.2d 725 (1946). The oie recom- 
mends this case to Wisconsin attorneys who are bothered with contumacious 
husbands who require frequent orders to show cause to keep them paying. The 
provisions of the judgment are set forth in full in the opinion and might be used 
to some general advantage. 

U2 9A Grvonee rey ANNotarED pon Sa supp. p. 49): Alabama, Colorado, 
Hawaii, Indiana, Louisiana, Massachusetts, Minnesota, Montana yy ere 
New Hampshire, North Carolina, North Dakota, Ohio, Puerto Rico, 

Island, Texas, Utah, Virginia, Washingt n and Wisconsin 
18 Hellermann v . Hellermann, 249 Wis. 190, 23 N.W. 2d 408 (1946). 
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sideration. In an action for divorce, wherein the marriage is annulled 
because the plaintiff had a lawful husband at the time of her mar- 
riage to the defendant, the trial court could award to the plaintiff 
the custody of the defendant’s fourteen year old son by a former 
marriage in view of the defendant’s habits and the son’s dislike for 
him and desire to remain in the care and custody of the plaintiff.'"4 

However, a contest over custody of the child is a judicial and not 
an administrative matter, and where an order of court deciding 
custody was based in part on the report received by the judge from 
a department of domestic conciliation, which report was never sub- 
mitted to the parties or to counsel, the order of the court awarding 
custody was set aside on the ground that the right of cross-examina- 
tion had, been cut off and that the conciliation report was never 
officially before the court.!"* This is a salutary rule and will act as a 
warning against the unofficial supplementation of the record by 
reports from social workers, psychiatrists and others directly to the 
court. It is not that these reports are not valuable, but when they 
are made copies should be supplied to counsel on both sides and an 
opportunity to cross-examine the person making them should be 
provided. 

Fault or Misconduct of Parent as Factor 

If one of the parents is charged with unfitness, such unfitness 
must be shown to have affected the child or a likelihood that it 
would affect the child must be shown. Bare circumstances that the 
mother to whom the custody of the child had been awarded lived 
with another as his wife until her interlocutory year was up and 
she could legally remarry was not considered in itself sufficient to 
support an application to take the custody of the child from the 
mother.""* 

To like effect is the decision in the Barrock case.''? Here the mother 
had been found guilty of indiscretions. She had improperly gone 
riding with a married man and had been seen on occasions embracing 
him and “petting.’”’ The mother admitted these indiscretions but 
stoutly denied anything beyond. The Supreme Court indicated that 
she had been partially punished for her conduct by the fact that the 
property division she received was one-fifth of her husband’s estate 
in lieu of alimony, but held that she should not be pilloried by suf- 
fering the loss of the custody of her two minor children. 

14 Siskoy v. Siskoy, 250 Wis. 435, 27 N.W.2d 488 (1947). 

16 Wunsch v. Wunsch, 248 Wis. 29, 20 N.W.2d 545 (1945). 


6 Templeton v. Templeton, 254 Wis. 92, 35 N.W.2d 223 (1948). 
17 Barrock v. Barrock, 257 Wis. 565, 44 N.W.2d 527 (1950). 














May] WISCONSIN DOMESTIC RELATIONS LAW, 1946-1953 491 


Where the wife is proven to be morally unfit to have the custody 
of the minor children of a married couple, and there is no testimony 
that the father is incompetent, unfit or unworthy to have the care 
and custody of the children, their care and custody should be awarded 
to him if he can provide them a suitable home with competent and 
proper supervision in his absence.'* In this case the evidence clearly 
established the defendant-wife’s adulterous conduct and moral un- 
fitness to have the care and custody of the children. She was, never- 
theless, awarded the care and custody of the children by the trial 
court. This was reversed on appeal. 


Revision or Modification of Decree for Custody 


If, in the first proceeding (usually at the hearing on the merits of 
the divorce action) there is an adjudication that the mother was a 
fit and proper person to have the custody of the children, then that 
adjudication is res adjudicata. As such it is a bar to admission, in a 
later proceeding to change custody, of evidence as to events preced- 
ing the first adjudication.''* 

In the absence of a substantial change in the premises upon which 
the original determination awarding custody was made, a later 
modification or revision of custody is an abuse of discretion.!*° 


Power of Court to Award Custody of Children if Children 
Are Outside the Boundaries of the State 


The United States Supreme Court held in May v. Anderson" that 
a Wisconsin decree, based upon constructive service upon the wife 
who was temporarily in Ohio with the children of the parties, grant- 
ing a divorce by default to the husband and awarding him the 
custody of the children, was not entitled to full faith and credit. The 
decision of the Ohio court granting the husband possession of the 
children under a writ of habeas corpus was overruled. 

There is no question but that both parties were domiciled in Wis- 
consin. In December, 1946, after some marital trouble had developed, 
the parties agreed that the wife should take the children with her 
to Lisbon, Ohio, and there think over her future course. By New 
Year’s Day she had decided not to return to Wisconsin, and by 
telephone she informed her husband of that decision. 

Within a few days thereafter he filed suit in Wisconsin seeking 

18 Vogel v. Vogel, 259 Wis. 373, 48 N.W.2d 501 (1951). 

19 Wall v. Wall, 252 Wis. 339, 31 N.W.2d 527 (1948); Lewis v. Lewis, 252 
Wis. 576, 32 N.W.2d 227 (1948). 


120 Hill v. Hill, 257 Wis. 388, 43 N.W.2d 455 (1950). 
121 May v. Anderson, 345 U.S. 528 (1953). 
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both an absolute divorce and custody of the children. The only 
service of process upon the wife consisted of the delivery to her 
personally in Ohio of a copy of the Wisconsin summons and com- 
plaint. The wife entered no appearance in Wisconsin and took no 
part in the Wisconsin proceeding. 

Armed with a copy of the Wisconsin decree the father went to 
Lisbon, Ohio, and demanded the children, but the mother refused to 
surrender them. Accordingly, the father filed a petition in Ohio for 
a writ of habeas corpus. The Ohio courts gave weight to the hus- 
band’s contention that the Wisconsin award of custody was binding 
upon the wife because at the time it was issued her children had a 
technical domicile in Wisconsin although they were neither resident 
nor present there. 

The Supreme Court said it. was unnecessary to determine the 
children’s legal domicile because even if it be with their father that 
did not give Wisconsin the personal jurisdiction it must have in 
order to deprive their mother of her personal right to their immediate 
possession. 

The holding is based upon the rule that a court of a state where 
a mother is neither domiciled, resident, nor present may not cut off 
her immediate right to the care, custody, management and com- 
panionship of her minor children without having jurisdiction over 
her in personam. 

The ruling seems to be wrong. First of all, the wife was domiciled 
in Wisconsin since there is nothing in the record indicating improper 
conduct on the part of the husband which would have given her the 
right to establish her own domicile elsewhere for divorce purposes. 
Secondly, even if she had attempted to establish a domicile in Ohio, 
she was not there long enough to have done so. Thirdly, the state of 
Wisconsin seems to have more interest in the marriage of its residents 
than the state of Ohio; if the marriage res was domiciled in Wis- 
consin, certainly all the rights arising out of the marital status, in- 
cluding the right to the custody of children, are rights as to which 
the Wisconsin court had a right to assume jurisdiction when it ap- 
proached the question of the dissolution of such a marriage. 

However, the decision in the instant case is one lawyers will have 
to recognize, although it is quite likely to cause difficulty, as did 
Halvey v. Halvey.’* 


12 Halvey v. Halvey, 330 U.S. 610 (1947). 
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Statutory CHANGES FOR Periop 1946-1953, INcLUSIVE 


Sec. 261.01 (3). Amended by Chapter 227, Laws of 1947, effective 
June 11, 1947. This section provides in effect that divorce actions 
can be commenced only in the county in which either party resides 
in all cases in which parties have minor children. 

Sec. 261.01 (3). Amended by Chapter 383, Laws of 1947. It pro- 
vides that in actions for annulment or affirmance of marriage or for 
a divorce, the action must be commenced in the county in which 
either of the parties reside.'** 

Sec. 247.17 (1) and (2); Sec. 247.29; Sec. 247.37 (2). All these sec- 
tions were amended by Chapter 383, Laws of 1947, and relate to the 
duties of the divorce counsel, his salary and fees; enforcement of 
support orders; and vacation of judgments, on the court’s own 
motion. 

Sec. 247.13 (3). Created by Chapter 581, low of 1951, effective 
July 6, 1951. It applies only to Milwaukee County, Wisconsin, and 
provides that in any action for divorce or for the annulment of a 
marriage in which the defendant has appeared and has interposed 
an answer or an answer and counter-claim, and in which one of the 
parties thereto informs the court that he or she will not oppose the 
prayer of the other party, and if the court is satisfied from the facts 
submitted that the withdrawal of such opposition is done in good 
faith and without collusion, the court may then order such action 
to be tried as a default without the presence or appearance of the 
divorce counsel. 

This seems to make Milwaukee County immune from the pro- 
visions of Section 247.15 which provides generally that in all default 
hearings the divorce counsel must appear. It is doubtful whether 
this special legislation affecting Milwaukee County alone would be 
held to be constitutional. 

Sec. 247.375. Created by Chapter 495, Laws of 1953, effective 
July 23, 1953. This provides that between the date of a judgment 
of divorce and the date on which the judgment becomes final a party 
to whom the real estate has been awarded may apply to the court 
for an order authorizing him or her to sell, mortgage, lease or other- 
wise dispose of such real estate free of any claim or interest of the 
opposite party. This section was apparently passed to cut off possible 
dower or curtesy rights during the interlocutory year. 

Sec. 245.02; Sec. 245.16. Amended by Chapter 8, Laws of 1953, 





123 The inconsistency of these two provisions oo 227 and 383, Laws of 
1947) is discussed in a Note in 1951 Wis. L. Rev. 35' 
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effective March 20, 1953. They provide in effect that a male under 
eighteen years of age may lawfully contract to marry and obtain a 
marriage license if he first obtains the written permission of the 
county judge of his county who shall grant such permission only if 
he finds that the marriage will prevent a child fathered by applicant 
from being born out of wedlock. This new provision is in addition 
to the consent of the parents which is still required. 

Sec. 245.03 (1). Amended by Chapter 63, Laws of 1953, effective 
April 23, 1953. This amendment removes the ban upon marriage by 
epileptics. 

Sec. 245.035. Created by Chapter 470, Laws of 1953, effective 
July 17, 1953. It validates ab initio all marriages of epileptics other- 
wise valid and legal contracted prior to April 24, 1953. 








Notes 


TORTS—LIABILITY OF CHARITABLE INSTITUTIONS FOR 
SERVANTS’ NEGLIGENCE IN TREATMENT OF PATIENTS 
—WISCONSIN’S VIEW. The most recent Wisconsin decision deal- 
ing with the liability of charitable institutions for the negligence of 
their servants in the care and treatment of their patients, is that of 
Schau v. Morgan' decided in 1942. The facts, briefly stated, are: 
plaintiff, a pregnant woman, went to the defendant hospital to have 
her baby delivered. As a result of the negligent care and treatment 
given her by the nurses there her child was born dead. In an action 
brought against the hospital for the resulting injuries, the court 
upheld the defense that because it was a charitable institution and 
did not operate its business for profit, the hospital was immune from 
tort liability for the negligence of its servants. In reaching this de- 
cision, the court relied upon three previous Wisconsin holdings’ and 
recognized the following rules: ; 

1. A charitable institution is not liable under the doctrine of 
respondeat superior for the negligence of its servants in the care 
and treatment of its patients. 

2. This rule is applicable in spite of the fact that the plaintiff 
was & paying patient. 

The purpose of this note is to discuss the above enumerated rules 
of the Wisconsin Supreme Court? in the light of modern authority 
and in the light of the most recent trends, and attempt to discover 
Wisconsin’s relative position in this highly controversial area. 





1241 Wis. 334, 6 N.W.2d 212 (1942). 


Rae Morrison v. Henke, 165 Wis. p 160 7 W. 173 (1917); patient of charitable 
ital injured as a result of the t treatment eames be % Soaee of 
the ospi' Snanpinn fon hina iter he moe woe one surgery; Bachman v. poes 
Women’s Christian Assoc., 179 Wis. 178, 191 1 N.W. 751 (1922); rb 
street injured by a window which had fallen from the office of a A iweerti Li 
stitution iy mee in a building abutting the street. Here the doctrine of immunity 
was extended to apply as a bar to recovery in an action by a gous Se the 
benefits of the charitable institution; Schumacher v. Ev lical oness 
Society, 218 Wis. 169, 260 N.W. 476 (1935); ; paying patient injured through the 
negligent care and treatment administered to by the servants of a charitable 
ospit 

3 It must be noted at this time that this note is not intended to cover such 
related problems as: Liability of municipal institutions, liability to strangers, 
liability to servants, negligence in hiring and maintaining servants or the effect 
of insurance. It is meant solely to be a discussion of the above enumerated rules 
of the Schau case and their application to privately-conducted charitable in- 
stitutions. 
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Tue GENERAL RULE or IMMUNITY 


As to the first of these two rulings—a charitable institution is not 
liable for the negligence of its servants in the care and treatment 
of its patients—our court is, without a doubt, in line with the nu- 
merical majority view in this country.‘ The justification for this 
conclusion of immunity has generally rested upon one of four theories 5 

1. Trust Fund Theory—The institution was created by donations 
to be used for charitable purposes only and to make such funds 
subject to damages on account of the trustee’s servants, is to 
deplete the funds and thwart the purposes of the donors.* 

2. Non-A pplicability of the Respondeat Superior Maxim Theory— 

The corporation, being organized as a nonprofit organization, 

receives no benefits from its employees and thus cannot be held 

liable for their negligence.” This is the view followed by the Wis- 
consin Supreme Court.*® 

3. Waiver Theory—One who accepts the benefits of a charitable 
institution does so with the knowledge that the institution’s funds 
are not available for damages in the event of injury to one of its 


patients. 

4. Public Policy Theory—It is deemed better for the public as 
a whole that rather than have the institution be liable in damages, 
the individual should bear his own losses resulting from the injuries 


he suffered.'° 

In spite of the apparent strong authority in favor of immunity of 
charitable institutions for the negligence of their servants in ad- 
ministering care and treatment to their patients, there are cases to 
the contrary. One of the strongest and most recent cases to come out 
in opposition to this rule is that decided in Iowa in 1950." 

Plaintiff, while a patient at the defendant charitable hospital, was 


* Accord, Herndon v. Massey, 217 N.C, 610, 8 8.E.2d 914 (1940); Maretick v. 
South Chicago Community Hospital, 297 Ill. Ap pp. 488, 17 N.E.2d 1012 (1938); 
Lakeside H i‘ $ Kovar, 131 Ohio St. 333, 2 N.E. 2d 857 (1936); Wilcox v. 
Idaho Falls, me 59 Idaho 350, 82 P.2d 849 (1938). 

5 See Note, +4 Mine Rev. 29 (1950), for a discussion of the arguments 


against each of these theories 
* Accord, McDonald v. Massachusetts General H ital, 120 Mass. 432, 21 
Am. 53 (10d. 529 (1876); Adams v. University Hospital, 1 Mo. App. 675, 99 S.W. 


i v. ——. 85 Ohio St. 90, 96 N.E. 1089 (1911). 
Hf = wna Wis. 334, 6 N.W.2d 212 (1942). 

*Pe ke v. Game | ar 130 Mich. 493, 90 N.W. vty (1902); Burdell v. 
St. e’s Hospital, 37 Cal nee 310, 173 Pac. 1008 (1918) 

i® Duncan v. Nebraska Sanitarium & Benevolent Ass’n, 92 Neb. 162, 137 N.W. 


1120 (1912); Weston’s wen v. Hospital of St. Vincent of Paul, 131 Va. 587, 


107 S8.E. 785 (1921). 
11 Haynes v. Presbyterian Hospital Ass’n, 241 Iowa 1269, 45 N.W.2d 151 (1950). 
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injured through the alleged negligence of nurses there employed. In 
reversing the trial court’s dismissal of the action and finding that the 
plaintiff did have a cause of action, the Supreme Court of Iowa 
expressly overruled two of its previous decisions,’* and reached the 
conclusion that charitable institutions should not be immune from 
liability for the negligence of their employees in the treatment of 
their patients. Although the plaintiff was a paying patient, the court’s 
language was clearly meant to apply to nonpaying as well as paying 
patients. The court based its decision on a change in public policy 
and a recognition of the elementary principle that when the reasons 
for a rule no longer exist, the rule should be changed. Similar re- 
jection of the immunity doctrine in recent decisions can also be found 
in other jurisdictions including: Florida,* Minnesota, Colorado,” 
New Hampshire’ and New York." 

Thus it is apparent that while Wisconsin may be in the numerical 
majority as to its holding of immunity, there does seem to be a trend 
in the more recent cases of other jurisdictions to come out in op- 
position to the rule. The Florida court stated it in this manner: 


At the outset it was conceded that the numerical weight of 
authority was against holding charitable institutions liable for 
the torts of their servants in injuring patients, but since the 
Alabama decision above referred to [Tucker v. Mobile Infirmary 
Ass’n,'*] the modern trend appears to have been to enforce lia- 
bility. Courts holding with the numerical weight of authority 
in recent years have done so “reluctantly,”’ considering them- 
selves bound by precedent.’® 


THE Immunity DoctrRINE AND PAYING PATIENTS 


Although it may be clear that a numerical majority hold that a 
charitable institution is held to be exempt from liability to patients 
for the negligent acis of its servants, this clear-cut majority in favor 
of immunity is not so apparent in the situation where the patient 
receiving the injuries is one who is paying for his services. An ex- 
amination of the most recent American Law Reports’ annotation on 
the problem seems to indicate that in this area there is a decided 


12 Mikota v. Sisters of Mercy, 183 Iowa 1378, 168 N.W. 219 (1918); Servison 
v. Y. M. C. A., 230 Iowa 86, 296 N.W. 769 (1941). 

18 Nicholson v. Good Samaritan Hosrital, 145 Fla. 360, 199 So. 344 (1940). 

14 Geiger v. Simpson M. E. Church, 174 Minn. 389, 219 N.W. 463 (1928). 

16 O’Conzor v. Boulder Ass’n, 105 Col. 259, 96 P.2d 835 (1939). 

16 Welch v. Hospital, 90 N.H. 337, 9 A.2d 761 (1939). 
as v. North Country Community Hospital, 273 N.Y. 163, 7 N.E.2d 28 
18 191 Ala. 572, 68 So. 4 (1915). 
( 19 _—— v. Good Samaritan Hospital, 145 Fla. 360, 373, 199 So. 344, 350 
1940). 
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trend towards the refusal of immunity from tort liability of these 
charitable institutions for the negligent acts of their servants to 
“paying patients,” and perhaps almost an indication that a majority 
of the courts have held that the immunity theory does not apply 
against a person who has paid for his services. This excerpt from the 
annotation will perhaps best illustrate the situation: 

In the previous annotations it was clear that the majority 
rule was that where a charitable institution is otherwise held 
to be exempt from liability to beneficiaries, the institution is not 
made liable by receiving pay from the injured patient or re- 
cipient of the institution’s services, or from others, but in this 
supplementary annotation a majority of the later cases hold the 
contrary. However, it cannot be assumed from these few cases 
that a majority of the jurisdictions have adopted the rule that a 
charitable institution is liable for negligent injury to a paying 
beneficiary.”° 
In line with the view that the mere fact that a patient is one who 

pays for his services does not render the charitable institution liable 
for the acts of its servants in the care and treatment of its patients 
is a case decided in Arizona in 1938. There the court said: “The test 
is not whether the patients of the hospital pay more or less for their 
services, but whether those charged with its operation were conduct- 
ing it for their private profit or advantage.’ In accord with this 
Arizona decision is one rendered in Washington in 1939 where the 


court had this to say: 
The fact that patrons of a hospital pay for the service rendered 
does not deprive the institution of its character as a charitable 
organization, provided always that the income is devoted to the 
accomplishment of the charitable purposes of the hospital, and 
and that no portion thereof is diverted to private profit or ad- 
vantage.” 
There are numerous cases, however, which hold to the contrary. 
An illustration of this other view can be found in a California decision 


of 1939 where the court stated: 

No rule of law may be justified if the theories advanced to 
support it lack a foundation of legal principle, and, as has been 
shown, the exemption of a charitable organization from lia- 
bility for injuries suffered by a paying patient through the neg- 
ligence of an employee would logically require the same exemp- 
tion from the tort claims of others. That many courts have re- 
fused to consistently apply the rule of nonliability is conclusive 


2 See Note, 133 A.L.R. 821, 829 (1941). 
% Southern Methodist Hospital v. Wilson, 51 Ariz. 424, 433, 77 P.2d 458, 462 


(1938). 
# Miller v. Mohr, 198 Wash. 619, 635, 89 P.2d 807, 814 (1939). 
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evidence of the fallacious reasoning which is advanced in its 
behalf. On the contrary, other courts have declared that the 
charitable organization must respond in damages to the paying 
patient whom it injures.”* This is not only the modern view but 
the one required by every principle of common justice. As one 
court’ has said: “It is a principle of law as well as of morals 
that men must be just before they are generous.” 


Other decisions could be cited,?* but that would be mere repetition. 
However, it is interesting to note a bold statement made by Chief 
Justice Holden of the Idaho Supreme Court in a dissenting opinion 
to the holding of immunity of charitable institutions in this area: 


While there is much contrariety of judicial opinion on the ques- 
tion as to whether a charitable institution is liable to pay 
tients for the negligence of its nurses, it is my view that iF 
it be a county operating a hospital for the primary purpose of 
supplying hospitalization to indigents, in the discharge of a gov- 
ernmental duty, or an institution operating a hospital for the 
primary purpose of supplying hospitalization to the poor and 
needy, without pay, if, in addition to that, it engages in the 
business of selling hospitalization to the public, it is liable for the 
negligence of its nurses as fully as the institution which sells 
hospitalization to the public for profit.?’ 


In summation, it appears that the following conclusions can be 
safely reached with regard to the existing law in this area and Wis- 
consin’s relative position: 

1. As to the doctrine of general immunity from liability of 
charitable institutions for the negligent acts of their servants to 
their beneficiaries, while Wisconsin’s adoption of the doctrine is 
undoubtedly supported by the numerical majority of the courts, 
there does, however, appear to be a substantial modern trend 
away from this position. 

2. As to the extension of this immunity doctrine to paying pa- 
tients, there is some doubt that the majority of the courts have gone 
that far. As to the current trend, here there is an even more decided 


23 Here the court cites the following cases: Mulliner v. Beangaioder Diakon- 
niessenverein, 144 Minn. 392, 175 N.W. 699 = Tucker v. Mobile Infirmary 
Ase’n, 191 Ala. 572, 68 So. 4 (1915); City of Shawnee v. Roush, 101 Okla. 60, 
223 Pac. 354 (1923); University of Louisville v. Hammock, 127 Ky. 564, 106 
8.W. 219 (1907); Sessions v. Thos. Dee Memorial Hospital Ass’n, 89 Utah 222, 
51 P.2d 229 (1935). 

* Tucker v. Mobile Infirmary Ass’n, 191 Ala. 572, 68 So. 4 (1915). 

Pa C1050 . Providence Hospital of Oakland, 14 Cal.2d 762, 776, 97 P.2d 798, 
1 i 

%* Robertson v. Executive Committee of ig tone: Convention, 55 Ga. App. 469, 
190 S.E. 432 (1937); Birmingham Baptist Hospital v. Branton, 216 326, 
113 So. 79 (1927); City of Shawnee v. Roush, 101 Okla. 60, 223 Pac. 354 (1923). 
37 Wilcox v. Idaho Falls L. D. S. Hospital, 59 Idaho 350, 365, 82 P.2d 849, 856 


(1938) 
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general movement toward the limitation of this immunity doctrine 

in its application to paying patients. 

Thus it would appear that while the position of the Wisconsin 
Supreme Court in this area may be with the majority, it must not be 
overlooked that some other jurisdictions have taken an opposite 
stand on both of these questions, and it would further appear that 
this latter position is gaining greater and greater recognition in both 
judicial and intellectual spheres. 


CoMMENT 

It appears that the most important function of the immunity 
doctrine as adopted in Wisconsin and other jurisdictions, is the 
preservation and protection of charitable institutions from possible 
destruction. However, such protection is not necessary. The rejection 
of the immunity doctrine would not result in the destruction of 
charitable institutions, as suggested by many courts, if they, as 
others, would take advantage of existing insurance provisions in- 
demnifying them against any loss in the event of injury to a bene- 
ficiary because of the negligent care and treatment bestowed upon 
him by the employees of the institution. There is obviously no need 
for the courts to deny injured individuals a right of recovery simply 
because they have been injured at the hands of a nonprofit making 
organization, when such organization, if not protected by the courts, 
could and would provide for its own protection. 

The distinction between paying and nonpaying recipients, while 
justified under the existing law, would of course vanish if the courts 
would reject the doctrine of immunity entirely, and hold charitable 
institutions liable for the negligent acts of their employees to the same 
degree as other individuals and institutions. However, such action 
will probably have to come from the legislature in view of our Supreme 


Court’s present position. 
GERALD W. No.iu 





ADMINISTRATIVE LAW—DELEGATION OF LEGISLATIVE 
POWERS TO PRIVATE GROUPS. The Wakeen case! was con- 
cerned with the problem of whether Sec. 151.06(1) of the Wisconsin 
Statutes violated the Wisconsin constitution as an unlawful delega- 
tion of legislative authority to private organizations. 

The defendant was charged with the unlawful sale of drugs in the 
city of LaCrosse. The defendant had sold the following drugs: aspi- 
rin, camphorated oil and milk of magnesia. Section 151.04(2) states 


1 State v. Wakeen, 263 Wis. 401, 57 N.W.2d 364 (1953). 
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that drugs may only be sold under supervision of a registered phar- 
macist.? The term “drugs’’ is then defined in Sec. 151.06 by refer- 
ence to the United States Pharmacopoeia or any supplement to it. 
The United States Pharmacopoeia included the three items sold as 
“drugs,” so if this delegation of the power to define the term drugs 
given to the United States Pharmacopoeial Convention was upheld 
the sale would be unlawful under Sec. 151.04(2). 

The court decided that the ascertainment of such a future fact 
was a power the legislature might lawfully delegate and one which 
was not legislative.* It was therefore a valid delegation to this private 
organization. 

Section 151.06(1) reads: “The term ‘drugs,’ as used in this chapter 
means: (1) articles recognized in the official United States Pharma- 
copoeia, official Homeopathic Pharmacopoeia of the United States, 
or official National Formulary, or any supplement to any of them, 

"There was no issue as to the legislature’s adopting the definition 
of drugs as listed in the 1939 publications, but it was contended that 
the adoption in its definition of “drugs” as articles listed in future 
supplements was clearly unconstitutional. 

The court said that the adoption of “drugs” as those listed in 
future supplements was not unconstitutional. They stated the rule, 

. that the legislature may enact a statute, the operation of which 
is dependent on the happening of a contingency fixed therein, and 
that such contingency may consist of the determination of some fact, 
even if said fact is determined by private individuals.’’ 


Was This Holding of the Court on a Point in Issue? 


One may inquire whether the court’s holding, on the delegation of 
legislative powers to private organizations, was, strictly speaking, 
only dictum.® 

In the case the court was called upon to determine if the definition 
by the United States Pharmacopoeia of camphorated oil, aspirin 


* Wis. Star. § 151.04(2) (1951). “No person shall sell, give away, barter, 

compound or dispense drugs, medicines or poisons . . unless he be a registered 
pharmacist, nor institute | nor conduct a place therefor without a registered 
Ca armnnaiet t in charge. . 

3 State v. Wakeen, 263 Wis. 401, 407, 57 N.W.2d 364, 367 (1953). “We have 
recognized, also, that the legislature may delegate any power which it may itself 
rs eng exercise which is not legislative.” See also Minneapolis, St.P.&8.8.M.R. 

v. Railroad Comm., 136 Wis. 146, 116 N.W. 905 (1908 

State v. Wakeen, note 3 supra at 407, 57 N.W.2d at 367. 

* BLACK’s Law Dictionary 541 (4th ’ed. 1952) defines ‘‘dictum” as “State- 
ments in an — concerning some rule of law or legal proposition not neces- 
sarily involved nor essential to the determination of the case in hand are obiter 
dicta and lack the force of an adjudication.” 
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and milk of magnesia as ‘drugs’’ was such a delegation as to be un- 
constitutional. All three of these items were included in the listing 
of drugs by the United States Pharmacopoeia in 1939, which was 
the year the statute under consideration was passed. Therefore why 
could not the court have decided this case on the basis of the in- 
corporation by reference of the existing United States Pharmacopoeia? 
There is no question that the legislature can incorporate outside 
material by adopting it into the statute by reference. Now as all 
three of the items in issue were included in the listing of drugs by the 
United States Pharmacopoeia at the time the statute was passed, 
was this not all the legislature was doing in regard to these three 
items? 

In other words, all the court was called upon to do was to decide 
if the items listed in the United States Pharmacopoeia could be in- 
corporated constitutionally. But they also decided whether it was 
constitutional to include items, not in issue in the case, which might 
appear in future supplements of the United States Pharmacopoeia. 
Apparently, then, the ruling quoted above is dictum, since it was 
not essential to the determination of the case. 


Type of Organization To Which the Power Is Delegated 

One should consider whether the decision would have been the 
same if the United States Pharmacopoeial Convention had not been 
an organization of such high standards. It is true the court was im- 
pressed by the high technical standards of the Convention.’ The 
decision, however, did not set up explicit standards regarding the 
private organizations involved, but only said, “. . . even if said fact 
is determined by private individuals.” Does this mean the legisla- 
ture can delegate the ascertainment of future facts to any private 
individuals or to any one person? It seems doubtful if the decision 
would be extended that far; it would probably extend only to organ- 
izations representative of a profession or field of industry. 


Similar Statutes 

Of course the decision does not confine itself to the field of drugs, 
but also suggests the validity of statutes including similar delegation 
of powers. Most of these are delegations to private organizations 





* State v. Wakeen, 263 Wis. 401, 411, 57 N.W.2d 364, 369 (1953), “. . . the 
United States Pharmacopoeial Convention is an institution now firmly fixed in 
the circumstances of ical and pharmaceutical planning for the protection of 
the public; and it appears that its publications, the United States Pharmacopoeia 
and its supplements [author’s italics] reflect the integrity and high standards of 
the convention.” 

7 State v. Wakeen, note 6 supra at 407, 57 N.W.2d at 367. 
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which are strong and representative of a profession or field of in- 
dustry. 

In the field of insurance there are references in our statutes to 
Mortality Tables which are privately compiled.* These tables also 
are changed from time to time and presumably supplements are 
issued. The statutes are not definite in saying whether future supple- 
ments or revisions would be accepted, and there has not been any 
litigation as to the validity of future revisions. But if the Wakeen 
case had been decided differently, there would undoubtedly have 
been a problem to be settled in the future. 

There are other statutes which definitely include future supple- 
ments or revisions and others which must have contemplated future 
changes.* In either type of statute the Wakeen case would make the 
adoption of any change constitutional. There are some Wisconsin 
statutes which incorporate standards and revisions of them by federal 
boards.° It would seem the problem is not changed in these statutes 
because the agency is a federal board, as they are not appointed or 
controlled by the state. 

What effect does this case have on delegation of powers by ad- 
ministrative bodies?" Examples of this are found in the administra- 
tive rules. The problem here is whether a governmental agency or 
board, to which the legislature has delegated a power, can again 
delegate part of its functions to a nongovernmental agency. It is 
doubtful if the holding in the Wakeen case throws any light on the 
power of administrative bodies to delegate its rule-making authority 

8 Wis. Stat. § 314.06 (1951), use of the American ience Table of ““ 
tality to determine the present value of future estates. tion 206.181(6), the 
use of the 1941 Standard Industrial Mortality table for industrial insurance. 
Section 206.20, use of either the American ience or Actuaries Table of 
Mortality for valuating policies. 

* Wis. Star. § 97.56(1) (1951). Under this section “kosher” means prepared in 
accordance with the Jewish ritual and sanctioned by Hebrew orthodox religious 
requirements, Sections 168.04(1)(h) and 168.06(2). Standards and inspection 
of gasoline shall conform to the Federal Specifications Board standards or the 
latest revision thereof. Section 140.11(1) accepts the standards of Public Law 
725 of the 79th Congress, but makes no mention of future amendments. Section 


256.28(1). Admission to the Bar in Wisconsin is granted to state law school 
graduates, so the school is setting the standards. 
10 Wis. Strat. § 168.04(1)(h), § 168.06(2) (1951). 
1 Wis. Rep Boox, ApM. RULES AND foe. crimp Boarp oF AGRICULTURE 
§ 3.01, p. 12, (1950), “The procedures for perfo: the various tests . 
those prescribed in the most recently published edition of ‘Standard Methods 
for the Examination of Dairy Products’ published by the American Public Health 
Association.” Also referring to this publication are $ 5.03, p. 13 and § 7.03, p. 13. 
See also § 2, p. 52, “. . . according to the standards published i in the Journal of 
Dairy Science . . . and the latest edition of ‘Gradin Dry Milk Solids Not Over 
134% Fat’ published by the American oj Milk Institute.” Section 1 of Trade 
Practices, | sdb wes accepts the test method for rating of gasoline set up by the 
American iety of Testing Materials. 
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to a private body. Without any precedent to rely upon we can only 
speculate on the result of litigation on this problem. The most obvious 
objection is that this is not a private organization chosen by the 
legislature. Of course there is not any question that powers can be 
delegated to administrative agencies, but these are agencies that the 
legislature have considered and chosen to ascertain future facts. But 
it is still in question if the agencies can further delegate part or all 
of their powers to either other governmental agencies or to non- 
governmental agencies, because of the loss of direct action or super- 
vision from the legislature. 


Types of Delegations Held Invalid 


There is one type of delegation which has consistently been held 
unconstitutional: The delegation of the power to declare whether 
or not there shall be a law. 

A Wisconsin case illustrative of this principle is Gibson Auto Co. 
v. Finnegan." Here the statute provided for a code of fair competition 
to be set up by a trade or industry. The industry would draw up 
the code and would submit it to the governor for his approval; if 
approved, it would become effective. The objection here is that it 
was left solely to the industry whether the statute would operate. 
The court said, “. . . the question of whether or not there shall be 
a code . . . is wholly dependent upon the initial determination of 
the members of an industry.’’* Therefore they held this delegation 
unconstitutional. 

The statute involved in the Wakeen case is not deficient in this 
respect. There was an existing United States Pharmacopoeia upon 
which the statute became operative, and it was not dependent upon 
future supplements to become complete. The court said, “In the 
present case we have a complete act of the legislature which was 
not, at the time of its passage, dependent on the act of any other 
person or organization, but provided for the inclusion of articles 
discovered in the future with the advancement of science.’’"* 

Another type of invalid delegation is found in Wagner v. Milwau- 
kee.’5 Here the Common Council of Milwaukee had delegated to the 

12 217 Wis. 401, 259 N.W. 420 (1935). See also Henneman v. Finnegan, 217 
Wis. 414, 259 N.W. 425 (1935); State ex rel. American ion 1941 Conv. Corp. 
v. Smith, 235 Wis. 443, 293 N.W. 161 (1940); Schechter Corp. v. United States, 
295 U.S. 495 (1935). 

18 Gibson Auto Co. v. Finnegan, note 12 supra at 407, 259 N.W. at 423. 

4 State v. Wakeen, 273 Wis. 401, 411, 57 N.W.2d 364, 369 (1953). 

% 177 Wis. 410, 188 N.W. 487 (1922). See also Carter v. Carter Coal Co., 298 


sie (1936); State v. Crawford, 104 Kan. 141, 177 Pac. 360, 2 A.L.R. 880 
1919). 
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unions its power to determine the wages to be paid to employees 
of contractors doing work for the city. A city ordinance provided 
that the prevailing wages would be determined by the scales of the 
labor unions. This was held invalid as an improper delegation to 
labor unions of the power to determine and fix the prevailing wage 
scale for the city. 

The reason for this seems to be that the interests of the unions are 
adverse to the interests of the city. Therefore the delegation cannot 
be justified, because the labor unions are interested more in the 
welfare of their members than in the welfare of the city, and under 
these circumstances they could hardly be relied on to establish an 
impartial wage scale. Where the interests of the government are 
adverse to those of the private party, the delegation is invalid. 


Extra-legal Bases 
It seems fairly clear that the Wakeen decision was really reached 
on the basis of public policy. The court said that its rule “. . . pro- 


vided for the inclusion of articles discovered in the future with the 
advancement of science.’’"* In other words, the court was looking at 
the practical value of such a type of delegation. 

There seem to be three ways to get this result: 1. The legislature 
could compile a list of its own. (This would require much work and 
in the end the legislature would probably use the standards set up 
by authorities in the field.) 2. A governmental agency to do the 
work. (This again would only be a duplication of the work of the 
United States Pharmacopoeial Convention and it is questionable if 
the agency would be as well qualified.) 3. Delegation of the power to 
a representative body in the field, the method upheld in the Wakeen 
case. 

The third method is the most practical, and if the body is care- 
fully selected by the legislature, it should give the best results. 

As the Indiana court said when passing on a statute giving the 
State Board of Health the power to set sanitary standards,’ “The 
peculiar character of the subject, embodying as it does considera- 
tions of sanitary science, is such as to require for just legal control 
something more than legislative wisdom, to designate accurately the 
subjects and instances intended to be affected. The classification of 
these subjects, and the prescribing of rules by which they may be 

16 State v. Wakeen, 263 Wis. 401, 411, 57 N.W.2d 364, 369 (1953). 

1” Isenhour v. State, 157 Ind. 517, 522, 62 N.E. 40, 41 (1901). See also Ez Parte 
Gerino, 143 Cal. 412, 77 Pac. 166 (1904); State v. Hynds, 61 Ariz. 281, 148 P.2d 


1000 (1944); Jones v. Board of Medical Examination, 111 Kan. 813, 208 Pac. 
639 (1922). 
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determined by a qualified agent is not legislation, but merely the 
exercise of administrative power.”’ Here the court not only holds 
the particular delegation lawful but it gives as its basic reason the 
need for such expert findings of fact in a technical field. 


The General Rule in Wisconsin 

The general rule in Wisconsin as to delegation of legislative power 
to administrative bodies was stated by the court in State ex rel. 
Wisconsin Inspection Bureau v. Whitman:"* 


The power to declare whether or not there shall be a law; to 
determine the general purpose or policy to be achieved by the 
law; to fix the limits within which the law shall operate,—is a 
power which is vested by our constitutions in the legislature 
and may not be delegated. When, however, the legislature has 
laid down these fundamentals of a law, it may delegate to ad- 
ministrative agencies the authority to exercise such legislative 
power as is oli to carry into effect the general legislative 


purpose. . 

The court i ool said, in the Gibson Auto case, “[The Whitman 
case] as nearly as is possible charts the limitations to be observed 
in making a valid delegation of legislative power.”*® The Whitman 
rule has been favorably cited in most of the Wisconsin cases con- 


cerning the delegation of legislative powers.”' 

In the Wakeen case the court said that the law and facts of the 
Whitman case could be distinguished.” Thus it is clear that they are 
by no means overruling or reducing the value of the general rule as 
set out in the Whitman case.** But it would perhaps have been clearer 
if they had said that the Whitman rule applies, but that it might be 
expanded to include private organizations, at least those which set 
industry-wide standards and are representative of the industry or 
profession they represent. 


18 196 Wis. 472, 220 N.W. 929 (1928). 


19 Td. at 505, 220 N.W. at 941. 
2 Gibson Auto Co. v. Finnegan, 217 Wis. 401, 408, 259 N.W. 420, 423 Ay 


21 United G.,C.&C. Workers v. Wisconsin E.R. Board, 255 Wis. 154, 38 N.W.2d 
692 (1949). In referring to the Whitman case they said, at 159, “This rule has 
been quoted and followed since that time.” See also Wisconsin Telephone Co. v. 
Public Service Comm., 206 Wis. 589, 240 N.W. 411 (1932); Olson v. State Con- 
servation Comm. 235 Wis. 473, 293 N.W. 262 (1940), in which the court said 
this has been consistently held to be the law since the Whitman case; Tesch v. 
Board of Deposits, 237 Wis. 527, 297 N.W. 379 (1941); Wendlandt v. Industrial 
Comm. 256 Wis. 62, 39 N.W.2d 854 (1949). 

® State v. Wakeen 263 Wis. 401, 412, 57 N.W.2d 364, 369 (1953). 

2 It must be remembered that in the Wakeen case they are concerned with the 
constitutionality of including future supplements and are not questioning the 
right to include the present existing United States Pharmaco 2 pe ye 

* To justify the conclusion that the court extended the to representative 

} pone penny of industry see footnote 7 and the text on page 502. Here the court 
= eager to put in any limitations but said a delegation to a private individual 
wou valid 
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While this holding may be considered dictum, it will undoubtedly 
have much force in guiding the court in future decisions. The fact 
that the rule is in the nature of dictum can probably be considered as 
an “escape hatch,” which the court might use should there be future 
litigation concerning an organization less highly regarded in its field 
than the United States Pharmacopoeial Convention is in the field 
of pharmacy. 

The Wisconsin court has skillfully used a dictum device to indicate 
probable future policy in delegation of powers to private organiza- 


tions; this seems commendable judicial practice. 
JERRY MorRIsoN 





REMEDIES—REPLEVIN BY PURCHASER OF GOODS HELD 
IN PLANT BY UNION ACTION. The ancient action of replevin 
has recently been utilized in such a singular situation as to attract 
the interest of many unions and industries, of their legal representa- 
tives, and of other persons in the legal field. The case, apparently 
the first of its kind, was brought in the Federal District Court of 
the State of Wisconsin, Eastern Division. Actually there were eight 
cases involved. The first group consisted of three cases, and the 
latter group (herein after referred to as “the case’) was a consolida- 
tion of the remaining five. a. 

The Modine Manufacturing Company of Racine, Wisconsin and 
its union, the International Union U.A.W.-C.I.0., Local 82 were in 
conflict over several issues; the Union was on strike. Modine had 
sold some finished products to the plaintiffs, some of which were for 
ultimate use by the U.S. Air Force.! The plaintiffs asked for writs of 
replevin, and on December 1, 2, and 5, 1952 writs of replevin were 
issued by the court against Modine Company. On December 5, 1952 
the United States marshal and a company representative attempted to 
move two box cars onto the premises (no trucks were available as 
all of the teamsters in the surrounding area were union men and 
under their contracts could refuse to cross picket lines). The marshal 
encountered approximately 125 union members and their officers on 
the tracks who refused him entry. He reported back for instructions, 
and the judge (Judge Tehan), not desiring violence and possible 
bloodshed and wishing to preserve the dignity of the court, sum- 
moned all “parties” and in their presence told the marshal to enforce 
the proceeding;? he said that if there were any grievances they could 

1 The plaintiffs in this action were: Caterpillar Tractor Co., Ingersoll Rand 


Co., Bowin McLaughlin, Inc. 

? From oe pee on in these first cases, the issue was moot as far as the union 
was concerned, since it would be pointless to ask the court not to order the 
marshal to deliver the goods to the plaintiffs when the goods had already been 
delivered to the plaintiffs. 
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be presented by appropriate motion in court. The picket interference 
disappeared and the marshall carried out his duty on December 10. 

An officer of the union petitioned to appear as amicus curiae. Al- 
though the petition was denied, the court on December 11, 1952 on 
its own motion appointed the attorney of the Union as amicus curiae. 
On December 24, 1952 Modine answered, admitting plaintiff’s right 
to possession and stating that it was ready and willing to deliver, 
but was prevented from doing so by the union and its members. On 
December 30, 1952 the union, in an affidavit, denied any unlawful 
picketing, stating that no restraining orders had been made and that 
there were no complaints of record as to violation of the law by the 
union. Although the plaintiffs, the defendant, and the amicus curiae 
filed many briefs, neither these parties nor the court through diligent 
search could find prior authority on cases of this kind. 

Meanwhile, five new cases arose against Modine.* This time, how- 
ever, unfinished material was involved; this more clearly raised the 
issue of whether replevin was being improperly used to get the raw 
materials past the picket line. Also, this was a “live case,” since the 
goods in question were still in the defendant’s possession. The plain- 
tiffs once again filed affidavits for replevin. The defendant’s answer 
stated its willingness to deliver, but its inability to do so because its 
plant was struck. The record was not clear as to the exact inability 
(picket interference, insufficient help, etc.), and the court therefore 
wishing to be more particularly informed of the “nature, extent, and 
cause of the alleged detention and whether persons other than the 
defendant were in actual or constructive possession or dominion of 
the goods to the end that the prestige and process of the court should 
not be misused, the court, on its own motion, ordered the parties to 
the actions to show cause ‘why they should not be required to dis- 
close with more particularity (1) the nature, extent, and causes of 
the alleged possession and detention by the defendant, and (2) 
whether there is a person or persons, not a party hereto, exercising 
actual or constructive possession [italics by author] or dominion of 
the property in question, and if so why such person or persons should 
not be made a party defendant [italics by author] or defendants hereto 
pursuant to Rule 19(b) of the Federal Rules of Civil Procedure.’ ’”4 
There was a hearing and since the evidence did not tend to show that 





3 The plaintiffs in this action were: Universal Sheet and Strip Steel Co. (a 
Delaware Co tion), L. Finsky (Lake Shore Steel Co.), Wm. Griffiths (Grif- 
fiths Steel Co.), Motor Products Corp. (a New York Corporation), Solen Steel 
Inc. (an Illinois corporation). 

‘From the Judge’s Opinion on Motion of Plaintiffs for Judgment on the 
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the union was not exercising a form of dominion or control over the 
material, the union was made a party defendant. The union, now a 
party, was entitled to and did file a bond (for twice the value of the 
goods in question) to hold these goods within the confines of the 
Modine Company. 

While Modine had filed an answer admitting the sale, the payment, 
the right to possession of the plaintiffs, its willingness to deliver, 
and its inability to do so because of the illegal actions of the union, 
the union this time in an answer reaffirmed its lawful status and 
alleged that the sympathetic cooperation of the teamsters was the 
cause of the company’s position. It further alleged that the company 
was unable rather than unwilling to deliver, and hence a vital ele- 
ment of replevin was missing—the unlawful withholding; that Modine 
and the plaintiffs were in collusion; and that with no true basis of 
replevin established, removal would be an abuse of process. As in 
the first three cases, the union contended that the replevin procedure 
was a farce, wrongfully using court process to attain economic goals 
of Modine and plaintiff, that is, to move the goods out of the plant. 

On March 3, 1953 the union appeared and as a party was able to 
examine and cross-examine witnesses. At the end of the hearing 
plaintiff moved for summary judgment and prayed for judgment 
against the defendant for recovery of the property and damages for 
its retention. The court found that on the issue of possession, the 
evidence required that plaintiffs be found the lawful owners and 
entitled to immediate possession. However, the issue of damages for 
detention, and against whom the damages should be levied, remained 
an issue for further proceedings when more evidence might be pre- 
sented, to determine which of the two defendants was illegally with- 
holding, the union by its method of picketing, or the company by 
not using greater effort to deliver. Since the matter went beyond the 
mere pleadings to affidavits and oral testimony, the court denied the 
judgment on the pleadings. Before any further legal proceedings 
could be carried on, the strike was settled, the proceedings discon- 
tinued, and the issue became moot. 


May Rep.evin Be Brovucut? 


The question arises as to whether the defendant union was correct 
in challenging the plaintiff’s right to replevin. The plaintiff claimed 
that a replevin action could be sustained solely on a right to posses- 
sion, that it need not prove wrongful withholding. A few cases re- 


5 Much appreciation is expressed to Dale Ihlenfeldt, law clerk for Judge Tehan, 
for making this information available to the author. 
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ported support this contention. In the case of a sale involving a 
partial delivery, the Wisconsin Supreme Court in Abraham v. Karger* 
said, ‘‘ ‘where the property in the goods has passed to the buyer and 
the contract is executed . . . he may maintain . . .’ replevin. . . .” 
In the Revor case’ the court was merely initially examining the plain- 
tiff’s right to possession of a trailer; since it decided this right did not 
exist, the court had no occasion to go on to the question of wrongful 
detention. 

The general rule is that there must be wrongful detention by the 
defendant. The Wisconsin statute* upon which this case is based 
requires that the plaintiff, to claim a delivery, must show by affidavit 
that “the property is wrongfully detained by the defendant.’’ This 
requirement has been traced to Wis. Laws 1856, c. 120, s. 115; 
it remains unchanged to date. A majority of cases have substantiated 
this requirement.’ In Miller v. Hackbarth,”° the court stated “the 
gravamen of the modern action for the recovery of possession of 
personal property is the unlawful detention thereof by the defendant.”’ 
In view of the weight of authority and of the thought that the marshal 
ought not to be made a delivery boy in contracts where delivery is 
difficult but yet possible and lawful, the author believes the court 
was correct in requiring that wrongful detention by defendant be 
shown. By making one of the two defendants a wrongful withholder, 
the court highlighted the main problem in this suit—either the union 
is wrongfully withholding by illegal picketing or the company has 
not used sufficient effort to deliver the materials. Whoever is at 
fault must bear the damages; under either decision the plaintiff 
receives his goods. 

Tue Usvau Union Position 


Let us review the position that unions have had to endure in cases 
prior to the Modine case (i.e. the position of the union in the three 
initial cases of the eight Modine actions.) That position is one of 
amicus curiae, “‘one who is a stander-by when a judge is doubtful 
or mistaken in a matter of law [and who] may inform the court. . . .””" 
Courts welcome amicus curiae calling to their attention that the action 


* Abraham v. Karger, 100 Wis. 387, 391, 76 N.W. 330 (1898). 

7 Revor v. Revor, 262 Wis. 555, 55 N.W.2d 913 (1952). 

® Wis. Star. § 265.02(2) (1951). 

* Timp v. Dockham, 32 Wis. 146 (1873); Sutherland v. Brace, 71 Fed. 469, 
472, rehearing 73 Fed. 624 (1896). “. . . they had right to possession and refusal 
by the plaintiff in error of that possession upon demand made a case of unlawful 
detention within the Statute.” 

10 126 Wis. 50, 105 N.W. 311 (1905). 

2 Am. Jur. 679 (1936). 
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is collusive or the issue fictitious.’* In fact in Ward v. Alsup," the 
court stated that it is a right and duty of an attorney of the court 
if he believes that the issue is feigned, to inform the court, and at 
the court’s discretion, it will stay proceedings, make an inquiry, and 
— if it warrants—dismiss the case. The courts do not want to be 
burdened with cases involving no controversy,'‘ and may even charge 
the guilty parties with contempt. The amicus may file a brief, argue 
his case, and introduce evidence on the issue. Another advantage is 
that the union represented by the amicus is not liable in this position 
for any damages. There are, however, disadvantages which have 
hindered the position of the amicus. He may be heard only by leave 
of the court: he has no right to institute proceedings, to control the 
suit, nor to except to rulings of the court. A major disadvantage is 
that although allowed to file a petition, the amicus curiae cannot 
cross-examine witnesses. This prevents him from asking company 
officials about efforts or acts which they should have taken to deliver 
the goods, conversations or agreements between the company and 
the plaintiff suggesting that an easy way to break a picket line and 
take out goods is by replevin, etc. The most serious failing of the 
amicus curiae status is his inability to post a bond keeping the goods 
where they are until the court has decided if the plaintiff is entitled 
to replevin and if the company has or has not used sufficient efforts 
to transport the goods. In the first three cases, Modine not only did 
not post a counter bond, but waived the necessity of the plaintiff’s 
filing a bond. Therefore the goods were in the plaintiff’s possession 
before the matter got to court. Thus no matter what the finding of 
the court, the effectiveness of the strike was destroyed and the ques- 
tion as far as the union was concerned became moot. Each new suit 
would progress in the same manner with no previous decision in- 
fluencing the new action and egress of the goods before trial. 


METHODS OF JOINING THE UNION 


There are various ways by which the union could have become 
a party defendant. The plaintiff could have joined them pursuant 
to Rule 20(a) of the Federal Rules of Civil Procedure," if it felt 


12 Muskogee Gas & Electric Co. v. Haskell, 38 Okla. 358, ‘~ Pac. 1098 (1913); 
Lord v. Veazie, 8 How. 251 (U.S. 1850); State v. Wilson, 7 0 Tenn. (2 2 Lea.) 
204 (1879); Hale: ca A . Eureka County Bank, 21 Nev. 127, ay Pac. 64, (1891); 
Mayberry v. lurg, 51 Mo. 256 (1873). 

48 Ward v. Alsup, 100 Tenn. 619, 46 S.W. 573 (1898). 

4 McAdam v. le ex rel. Joslyn, 179 Ill. 316, 53 N.E. 1102 (1899). 

6 Ibid. ike Bare 162 Ill. 48, 44 N.E. 413 "(1896 ). 

16 Fgp. R. Crv. P. 20 (a). United States v. Carolina Warehouse Co., 4 F.R.D. 


291 (1945). 
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that either the union or Modine were responsible for the withholding. 
The knowledge that the strikers might be the cause of the detention 
and that there would be contention as to who was withholding, 
should have been sufficient incentive to a plaintiff interested in mak- 
ing sure he got his goods to join both parties.” Possibly the plain- 
tiffs did not realize that the constructive role the union was playing 
could make them a party, or perhaps they were just anxious to obtain 
speedy relief and did not desire the contest the union would make 
once it was a party. The true reason for inaction is in serious question. 

The defendant company, Modine, could also have asked the court 
to join the union" to protect itself from liability for damages, but 
perhaps for the same reasons it too remained inert. 

In the third ring of this circus we note the singular situation of 
the union. In order for it to intervene, it must claim that the company 
is not withholding, which might imply that the union is. While anxious 
to hold up the egress of the goods, however, it still did not desire to 
place itself in a position subject to questioning and damages. Con- 
tinuing the pattern of the other parties, it failed to exercise its right 
to intervene.'® 

Therefore in a situation where it would have been to the best legal 
interests of all three groups to have the union joined in order to 
clarify the matter, none of them took such action. A haziness and 
piscatory aroma seems to surround the actions of the organizations. 

Because of Modine’s unspecific answer that it was unable to deliver 
because its plant was struck, which allowed several alternate reasons 
(the strikers picketing, inability to get help to operate the equipment, 
etc.), the judge joined the union as a party defendant on the court’s 
own motion. This was done pursuant to Rule 19(b).2° The author 
can find little objection to this procedure, since the union should have 
been made a party if complete relief was to have been accorded be- 
tween the parties. If the union were constructively withholding (as 
Judge Tehan found was possible), complete relief (delivery of the 
goods) could not be accorded. 


Tue Unton’s Position as A Party 
The union, once joined as a defendant, had certain advantages 
and disadvantages as a party. If there had been collusion or in- 
sufficient effort on the part of the company defendant, resulting in 
a farcial action of replevin, the union was in position to expose it by 
17 Fep. R. Crv. P. 20(a). 
8 Tbid 


1* Fep. R. Crv. P. 24 (b)(2). 
2 Fgp. R. Crv. P. 19(b). 
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its right to cross-examine plaintiff’s witnesses and to examine its own 
and defendant’s witnesses. Furthermore, the union prevented a moot 
question by refusing to waive the requirement that plaintiff file a 
bond and by filing a bond themselves”! to keep the goods within the 
confines of defendant company’s property. Hence economic pressure 
was still upon the company, and the strike legally and actually still 
in force. Of course if the union defendant, who was then also subject 
to examination and whose witnesses could also have been examined 
and cross-examined, were found to be illegally withholding, it as a 
defendant would be liable for damages. 

The damages that a union in this position might be held liable for 
depends upon the species of goods involved and the extent of dam- 
age in view of the circumstances.?* The recovery could be for the 
value of use (i.e. for machines to be rented).* If the property in- 
volved were salable goods (i.e. the finished product in the first three 
cases, or raw material as in the latter case) the damages would 
usually be for the interest on the value, to the time of trial.** The 
courts are divided on establishing the time for setting the value of 
the goods. Generally it is set at the time of the illegal withholding,* 
although some courts establish the value at the time of the trial. 
In the case of commodities with fluctuating values there is some 
authority for taking the highest market price between the taking and 
the trial, if there has been no delay in bringing suit.?’ 


CoNCLUSION 


The method used by Judge Tehan in this case—that of joining the 
striking union as a party defendant—was the best possible means to 
secure justice for the plaintiff, to retain equity for the rights of the 
defendants, and especially to clarify the issue for the court, so as to 
prevent the perpetration of any possible fraud and to provide just 
use of the processes provided by law. Should a similar case ever arise, 


™ Since defendants in this case had to file a bond equivalent to double the 
value, the union bond amounted to approximately $125,000. A national union 
can easily afford bonds of this size, and would usually consent to appropriate 
large sums for its locals. 

22 See 46 Am. Jur., Sales §§ 141-148 (1943). 

23 American Packing Co. v. Luketa, 115 Wash. 1, 196 Pac. 1, 22 A.L.R. 206 
(1921). Allen v. Fox, 51 N.Y. 562, 10 Am. Rep. 641 (1873). 

* Washington Ice Co. v. Webster, 125 U.S. 426 (1888); American Packing 
Co. v. Luketa, supra note 23; Page v. Fowler, 39 Cal. 412, 2 Am. Rep. 462 (1870), 
This is stated to be the rule adopted by some courts other than the one giving this 
opinion. 

s Washington Ice Co. v. Webster, supra note 24. American Packing Co. v. 
Luketa, supra note 23. Page v. Fowler, supra note 24. 

% Allen v. Fox, supra note 23. 

27 Three States Lumber Co. v. Blanks, 133 Fed. 479, 484, 69 L.R.A. 283 (1904). 
Page v. Fowler, supra note 24. 
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and in these days of strong unions it undoubtedly will, he will prob- 
ably once again invoke this procedure. Other courts have not yet 
spoken on the matter. The final answer is yet to be given by the 


Supreme Court. 
GERALD DENNENBERG 





PROPERTY—UNIFORM SALES ACT APPLIED TO “WITH- 
OUT RESERVE” AUCTION OF REAL PROPERTY. Zuhak ». 
Rose, decided June 2, 1953, reemphasizes the problems surrounding 
a familiar legal transaction, the auction sale of real property. The 
reemphasis focuses on the effect of adding a “‘without reserve’’ pro- 
vision to the auction advertisement. Enter the Statute of Frauds and 
the results become interesting, perhaps important. 

The facts are simple. Defendant, Rose, owned the property which 
is located in Southern Wisconsin. He advertised in Chicago papers 
that the premises would be sold at auction without reserve. Ap- 
parently disgusted at the low bidding on a specific parcel which he 
valued at $100,000, the defendant and his attorney stopped the 
auction at a time when the highest bid was the plaintiff’s offer of 
$41,000. As the report observes, ‘There were loud objections and 
much turmoil’? at defendant’s refusal to continue the sale. The 
auctioneer, Bohr, was discharged but before leaving he made out a 
memorandum of the sale and delivered it to the plaintiff’s attorney. 
The defendant refused to make a conveyance and subsequently 
plaintiff was successful in his suit for specific performance, the Su- 
preme Court holding that since the sale was advertised to be “‘with- 
out reserve,” the defendant was thereby bound to sell to the highest 
bidder. 

In making its decision the court did two very interesting things, 
namely: 

1. defined the words ‘without reserve” by applying Wis. Stat. 

Sec. 121.21(2) (1951), (the Uniform Sales Act) and; 

2. obviated the effect of the Statute of Frauds by holding that 
under the circumstances, the defendant could not complain 
that there was no sufficient memorandum of sale. 

The first of these points is mentioned as a matter of passing interest 
while the second will be accorded a more complete analysis. 


UnirorM SALEs Act APPLIED BY ANALOGY 
The court characterized the words “without reserve’ as ‘‘words of 
art, assuring prospective bidders that the property will actually go 


1 264 Wis. 286, 58 N.W.2d 693 (1953). 
2 Id. at 290, 58 N.W.2d at 695. 
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to the bidder offering the highest price.’’* No serious difficulty was, 
or should be, experienced in giving these words their known legal 
meaning and effect.‘ The real point of interest lies in the fact that a 
statutory basis for such legal effect was found in Wis. Stat. Sec. 
121.21(2).5 This familiar portion of the Uniform Sales Act reads 
as follows: 


A sale by auction is complete when the auctioneer announces 
its completion by the fall of the hammer, or in other customary 
manner. Until such announcement is made, any bidder may 
retract his bid; and the auctioneer may withdraw the goods 
from sale unless the auction has been announced to be without 
reserve. [Court’s emphasis] 


The court admitted that the Sales Act deals only with personal 
property but concluded that the words “without reserve’’ should 
retain a consistent meaning whether the property offered at auction 
is personalty or realty. 

May it be stressed that the point here emphasized is not that of 
giving effect to the words “without reserve’ but rather that the 
Wisconsin court has accepted, with favor, the application by analogy 
of a seemingly inapplicable statute. Nor is this the first time the 
Uniform Sales Act has been so favored, it previously having been 
applied® by analogy to the sale of bonds which are not “goods” 
under the terms of the act.’ It seems superfluous to point out that 
the efficacy of argument by analogy should not be overlooked by 
the skillful practitioner. Professor Page emphasized the same prin- 
ciple ten years ago.® 





3 264 Wis. 286, 291, 58 N.W.2d 693, 696 (1953). 

‘ The court quoted both of the following definitions: 

If the sale is expressly announced to “without reserve,” however, the 

owner may be held liable for a withdrawal of the property from the sale 

after a bid. In that case after a bid has been made the auctioneer can not 
withdraw. These common-law principles are adopted by the Uniform Sales 

Act. 5 Am. Jur., Auctions § 17 M1936). 

ayere a sale } ee ——— or stated el be wanes highest bidder, is = 
imp ity t the property is to be sold to the idder, an 
each th bidder has the right to assume that all previous bids are genuine, 

the seller in substance so assures him... . 7 C.J.8., Auctions and Auctioneers 

§ 7 (1937); Zuhak v. Rose, 264 Wis. 286, 292, 58 N.W.2d 693, 696 (1953). 

5 The presence and treatment of the words ‘without reserve” in Crowley v. 
Hicks, Wis. 566, 74 N.W. 348 (1898), decided 13 years before adoption of 
the Uniform Sales Act, indicates that Wisconsin recognized their common. law 
meaning. 

* Morris F. Fox & Co. v. Lisman, 208 Wis. 1, 237 N.W. 267 (1932). For the 
converse where a statute which applies strictly to realty was —— by analogy 
to personalty see Will of Zweifel, 194 Wis. 428, 216 N.W. 840 (1927). 

7 Unirorm Sates Act N 76; Wis. Strat. § 121.76 (1951); “ ‘Goods’ include all 
chattels personal other than things in action and money.” 

® Page, Statutes as Common Law Principles, 1944 Wis. L. Rev. 175. 
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SraTuTE oF Fraups 

A substantially more serious problem is presented by the court’s 
treatment of the Statute of Frauds. 

The defendant in Zuhak v. Rose unsuccessfully contended that 
there had been no completed contract. The court dismissed this 
argument by holding that in a sale without reserve the act of bidding 
establishes the bidder’s right to the land unless someone else bids 
higher. The defendant, by interrupting the sale, did not divest 
Zuhak of this right but only deprived himself of the chance that 
someone else might bid higher. Thus, the court reasoned, the de- 
fendant, at the time he stopped the sale, was contractually bound 
to the highest bidder. 

Defeated at this stage of the argument, defendant fell back on 
the Statute of Frauds® urging that granted an oral contract, there 
was still no memorandum of the sale sufficient to satisfy the require- 
ments of the statute. The way in which the court disposed of this 
argument bears close examination: 

Defendant also relies on the claim that no memorandum of sale 
sufficient under the statute of frauds was given to the plaintiff. 
The trial court found the memorandum actually given by Bohr 
and his associate was sufficient under the circumstances. We 
think it is immaterial here. Defendant discharged the auctioneer, 
thereby revoking his authority to give any memorandum and 
defendant left the scene. Under the circumstances he cannot 
complain that plaintiff has no memorandum."® 

This was the full treatment of the Statute of Frauds issue and no 
supporting authority was cited. That fact makes it difficult to as- 
certain upon what basis the court reached its conclusion. The lan- 
guage indicates, however, that the defendant was in some manner 
estopped from asserting the Statute of Frauds as a defense. It is ob- 
vious that had the defendant prevailed in a defense based upon the 
Statute of Frauds, the effect would have been to render meaningless 
his “without reserve’”’ advertisement. This the court was not willing 
to do, evidently feeling that if the defendant could not withdraw 
the property from the sale, he should not be allowed to achieve the 
same result a minute or two later by revoking the auctioneer’s 
authority to give a sufficient memo. The court apparently chose to 
estop the defendant from asserting the statute as a defense and, 
while there is no quarrel with the ultimate result, it is nonetheless 
difficult to see just how the defendant’s conduct comes within the 
established framework of estoppel. 


* Wis. Star. § 240.08 (1951). 
1° Zuhak v. Rose, 264 Wis. 286, 293, 58 N.W.2d 693, 697 (1953). 


























NOTES 


EstoprpEL GENERALLY 


. . . one essential element of estoppel is lacking here, namely, a 
change of position on the part of the defendant, relying on the 
plaintiff’s silence, which would result in substantial injury to 
the defendant were it not permitted to rely on the estoppel." 


So spoke the Wisconsin Supreme Court in 1896 and the subsequent 
history of the estoppel doctrine in that court has reaffirmed the 
position that injurious reliance is an essential element. Though the 
language has varied, the substance has not. 


A change of position by one in reliance upon the conduct of an- 
other is essential to create an estoppel in pais.'* 


As it has been often pointed out, a necessary element of estoppel 
is that the party relying upon it has done so to his disadvantage." 
It does not appear . . . that appellants in any way altered their 
position for the worse in reliance upon any conduct of respondent. 
That essential element of estoppel is entirely lacking in this 
case./4 


Upon particularizing the application of the estoppel theory to 
cases affecting title to realty one finds the same rule. In McDougald v. 
New Richmond R. M. Co."* the defendant proposed to build a dam the 
backwash of which would flood certain lands held by the plaintiff as 
tenant by curtesy with title, subject to the curtesy right, in his son 
and daughter. Plaintiff had verbally agreed to allow the damage 
upon payment of not over $500. After the dam was built he refused 
to accept the agreed upon sum. The trial court ordered conveyance 
of a permanent right to use the land. This order was partially re- 
versed on appeal, the Wisconsin Supreme Court ruling that while 
the plaintiff was estopped to assert any rights as against the de- 
fendant, his children were not. On the matter of estoppel the court 
said: 

One of the prime essentials to using equity jurisdiction to estop 

one because of his conduct from insisting upon his legal rights as 

to another, is a change of position by such other, reasonably rely- 


ing upon such conduct so that he would be prejudiced if a change 
of attitude upon the part of that one were given effect.’* 





11 Shakman v. United States Credit System Co., 92 Wis. 366, 375, 66 N.W. 
528, 531 (1896). 

12 Zwietusch v. Luehring, 156 Wis. 96, 113, 144 N.W. 257, 263 (1913). 
om v. Northwestern Nat. Ins. Co., 189 Wis. 378, 387, 207 N.W. 716, 719 
4 Dixon v. Davidson, 202 Wis. 19, 24, 231 N.W. 276, 278 (1930). 

6 125 Wis. 121, 103 N.W. 244 (1905). 
16 Jd, at 132, 103 N.W. at 248. 
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ESTOPPEL AND THE STATUTE OF FRAUDS 


It is of course beyond argument that the Wisconsin court has ex- 
perienced no difficulty in employing the estoppel doctrine to prevent 
one from asserting the Statute of Frauds as a defense, when to allow 
such assertion would implement the commission of fraud. The case 
of Knauf and Tesch Co. v. Elkhart Lake Sand and Gravel Co." saw 
the doctrine applied where an agent had fraudulently represented 
that some land, actually his own, belonged to the principal and 
would be included in the conveyance. It was not so included and the 
court in estopping him to deny the sale saw fit to announce the 
doctrine and at once delimit it within the accepted requirement of 
injurious reliance. Here are the court’s words on that occasion: 


It is suggested that the doctrine aforesaid is in violation of the 
statute of frauds when applied to real estate titles. Not so, as 
uniformly held. The statute of frauds was not designed to enable 
the evil-disposed to possess an instrumentality with which to 

rpetrate fraud. It is the weapon of the written law to prevent 
fraud while the doctrine of estoppel is that of the unwritten law 
to prevent like evil. Each is effective in its appropriate field. 
Both are essential to prevent and redress wrongs. Courts else- 
where, as well as our own, have uniformly dealt with this subject 
as not impairing the integrity of the statute in case of the taking 
of title to realty from one and vesting it in another being neces- 
sary to prevent the latter from suffering loss in consequence of 
having acted upon that one’s false representations.'* 


And so the courts have given the Statute of Frauds and the doctrine 
of equitable estoppel equal standing as safeguards against the perpe- 
tration of fraud. But the courts have not allowed estoppel to override 
the statute unless the estopping party has relied to his own prejudice 
on the other’s representations. Indeed the opposite is true. In 1949 
estoppel was refused because there had been no change of position. 
The case is Wyman v. Utech'® and the court in refusing to apply the 
doctrine of estoppel as against the Statute of Frauds had this to say: 


The doctrine of estoppel does not operate to permit the court to 

read ratification out of Mrs. Wyman’s conduct. She did nothing, 

affirmative or negative, to induce the defendant to change her 

position to her prejudice. . . . Defendant did not change her 

position in reliance upon or as the result of the conduct of Mrs. 

Wyman.” 

17 153 Wis. 306, 141 N.W. 701 (1913). 

18 Td. at 316, 141 N.W. at 704. 

19 256 Wis. 234, 40 N.W.2d 378, 42 N.W.2d 603 (1949). 

2 Td. at 241b, 42 N.W.2d at 604. 

More correctly, of course, the decision was that Mrs. W had made no 

false representations that the defendant could rely on. However the court’s 
ition of injurious reliance as an element of estoppel would seem to 

support the proposition that it is an essential element. 




















May] NOTES 519 


That the court can estop one party from raising a Statute of Frauds 
defense is certain, but Zuhak v. Rose appears to lack what the courts 
have heretofore regarded as essential to such estoppel. Where is the 
injurious reliance; where the change of position? The mere fact that 
the alleged oral contract is admitted or proved has long since been 
held insufficient to overcome a defense based on the statute of 
frauds.”4 It seems impossible that the plaintiff could have relied on 
any representations made concerning the oral contract of sale for at 
the very moment the contract was formed, the defendant, to the 
plaintiff’s knowledge, denied its existence. Nor is it shown that the 
plaintiff suffered any injury or change of position because of the 
“without reserve’ advertisement. That it is morally justified to 
hold the defendant to his representations is manifest but to say that 
unless the defendant is, in equity, so held the plaintiff will suffer un- 
conscionable injury seems patently to deny the facts. If indeed the 
court actually based its decision upon the estoppel doctrine it ap- 
pears to have unduly extended that doctrine in a way which may 
open the door to nullification of the Statute of Frauds.?* 





%1 Whiting v. Gould, 1 Wis. 173 (1853); cf. 49 Am. Jur., Statute of Frauds 
§ 580 (1943). 

2 That fear of nullifying the Statute of Frauds is a prime deterrent to undue 
extension of the estoppel doctrine is amply evidenced Ang court’s recent treat- 
ment of Pick Foundry v. General Door Mfg. Co., 262 Wis. 311, 55 N.W.2d 407 
(1952). There the plaintiff had sent a copy of a 3 year lease agreement to the 
tenant who had made three minor alterations, signed the lease and returned it 
to plaintiff with a check for $700—the first month’s rent. Plaintiff cashed the 
check and the defendant went into possession expending some $16,000 to move 
equipment into the leased premises. Later certain difficulties arose between the 
parties and plaintiff sought to terminate the lease alleging that there was no 
written 3 ys agreement; the altered lease being, in his view, merely a counter 
offer which had not been accepted. The court refused to allow the plaintiff to 
call the Statute of Frauds to his aid. Cashing the $700 check —— im there- 
from and furthermore, the court felt constrained to add, the additional $16,000 
expenditure was sufficient part performance to take the case out of the statute. 
In treating of estoppel by part performance the court quoted from 49 Am. JuR., 
Statute of Frauds Be 422, 430 (1943): 

As hereinbefore observed, the doctrine is based on the prevention of fraud. 

It operates to accomplish that purpose on the theory of an estoppel, par- 

ti ly an estoppel by conduct, to assert the statute, and not upon any 

notion that the court has the power to dispense with the statute, that it is 
not as obligatory in equity as at law, that the statute is invalid or should 
not be strictly adhered to, or that the oral contract may be enforced as such 

in spite of the statute. 

The plaintiff must show that in reliance on the contract, he has proceeded, 

either in performance or pursuance of it, so far to alter his position as to 

incur an unjust and unconscientious we a and loss in case the defendant 

is permitted to rely on the statutory defense. 


Now while the sections above were used in regard to the part performance 
doctrine, the accompanying frank admission that that doctrine is based upon 
estoppel, coupled with the admonition that a court has no power to dispense 
with the Statute of Frauds would seem to provide a stringent restriction on any 
court’s tendency to unduly extend the cy doctrine in nullification of the 
Statute. And all 


this but one year before the Zuhak decision. 
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Tue OTHER PATH 


The bothersome feature, of course, is that the defendant, having 
advertised the sale to be without reserve, should not be enabled to 
escape the effect of his representation even though no injurious reli- 
ance on such representation can be shown. Can this be accomplished 
without opening the door to nullification of the statute of frauds? 
The trial court found such a path by holding that the memorandum, 
although given by the auctioneer after his discharge, was neverthe- 
less sufficient to satisfy the requirements of the statute.” It is sug- 
gested that along this route lies the way to substantial justice with- 
out an inroad upon the Statute of Frauds. A moment’s digression 
into the law surrounding the sufficiency of an auctioneer’s memoran- 
dum will help to clarify that suggestion. 

Originally the auctioneer of realty had no authority to sign a 
memo sufficient to bind the vendor or purchaser under the statute 
of frauds* but that position was eventually overruled* and the 
present rule recognizing the authority of the auctioneer to sign a 
memorandum binding both parties made its appearance.”* Wiscon- 
sin, in 1881,?’ adopted the rule, declaring that: 

Where a memorandum containing all the essentials of the con- 

tract for the sale of land is made and signed at the time of the 

sale, by the auctioneer who sold it for the owner, it is well settled 
in law that this is sufficient to take the case out of the statute. 

The auctioneer is deemed to be the agent for both parties at a 

public sale for the purpose of signing the contract.** 


Much litigation has revolved around how long this authority of 
the auctioneer persists*® and the general statement in that regard is 
that “he has authority to sign any time after the sale that can be 
reasonably held to be within the period in which the sale was trans- 
acted.’’*° Upon this point American and English courts are in agree- 


23 Zuhak v. Rose, 264 Wis. 286, 293, 58 N.W.2d 693, 697 a OE i 
* Stansfield v. Johnson, 1 Esp. 101, 170 Eng. Rep. C.P. 1794); Walker 
919 ip 1798); Buckmaster v. 


v. Constable, 1 B. & P. 306, 126 Eng. Rep. 





Hemi, 7 Ves. Jr. 341, 32 Eng. Rep. 139 (Ch. 1802). 
eelis, Rep. 989 (C.P. 1809); Dawson 


% Emmerson v. Hi 2 Taunt. 38, 127 Eng. 

v. Miller’s Administrator, 20 Tex. 172, 70 Am. . 380 (1857). 

% Sims v. Landray, ee 2 Ch. 318; Smith v. Arnold, 5 Mason 414, 22 Fed. 
Cas. 421, No. 13,004 C.C.R.I. 1829) where Xey ¥ Story admitted it to be an 
established doctrine but expressed his fear that it had ‘done much to destroy 
the salutary operation of the statute of frauds”; Gill v. Bicknell, 56 Mass. 355, 
2 Cush. 355 (1848); Horton v. McCart; arty, 53 Me. 394 (1866). 

27 Bamber v. Sa 52 Wis. 110, 8 N.W. 609 (1881). 

8 Jd. at 113, 8 N at 610; cf. Faultersack v. Clintonville Sales Corp., 
Wis. 432, 34 N_W.2d 682 (1948). 

29 See cases collected at: Ann. Cas. 1912 D. 1069; 15 B.R.C. 731 (1930); 134 
Am. St. Rep. 175 (1910). 
3° Chaney v. Maclow [1929] 1 Ch. 461. 
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ment. But a step further finds their communal paths parting com- 
pany, each seeking its separate way. This divergence is important 
to the major problem under consideration. 

In America the auctioneer’s authority to sign a sufficient memo 
can be revoked by either party after the fall of the hammer and 
before the actual signing.*! This rule has been adopted by the Ameri- 
can Law Institute. 

The power of the auctioneer and of his clerk to sign a memo- 


randum as stated in Subsection (1) may be revoked by a buyer 
or seller at any time before the power is exercised.** 


In England the contrary is true.* “The authority cannot be with- 
drawn or revoked by the vendor or the purchaser after the fall of 
the hammer.’’* 

This divergence in view seems explainable by the fact that Ameri- 
can courts considering the question have reached their decision on a 
strict agency principle—termination of the agency relationship by 
the principal.** The English courts, fearful of fraud, have oriented 
their decisions around the prevention of such fraud.” It is apparent 
from Justice Brown’s opinion that Wisconsin follows the American 


and Restatement rule. 


Defendant discharged the auctioneer, thereby revoking his 
authority to give any memorandum. .. .*” 


It is suggested that the court could have held that by advertising 
the sale to be “without reserve’’ the owner guaranteed not only that 
the highest bidder would get a valid contract of sale but an enforce- 
able one as well. That is to say, if the words “without reserve’’ are 
to be given effect in an auction sale of real property, as it appears 
they should, is it not competent on the part of the court to say that 
such an advertisement guarantees to the bidders not only that the 
owner will not withdraw the realty from the sale but also that he 
will not revoke the authority of the auctioneer to sign a memo 


3 Schmidt v. Quinzel, 55 N.J.Eq. 792, 38 Atl. 665 (1896); Dunham v. Hart- 
man, 153 Mo. 625, 55 S.W. 233 (1900); Martin v. Mathis, 184 Ky. 20, 211 S.W. 
198 (1919); 5 Am. Jur., Auctions § 30 (1936). 

32 RESTATEMENT, Contracts § 212 (2) (1932). 

33 Chaney v. Maclow [1929] 1 Ch. 461. 

a. —— 467; Bell v. Balls [1897] 1 Ch. 663; Van Praagh v. Everidge [1902] 2 

% White v. Dahlquist Mfg. Co., 179 Mass. 427, 432, 60 N.E. 791, 792, (1901), 
“The question does not turn upon the fact that the agent is an auctioneer but 
— e scope and duration of the agency.” Cited with approval in Martin v. 

athis, supra note 31; Schmidt v. Quinzel, supra note 31, also applied strict 
agency principles. 

* Van v. Everidge [1902] 2 Ch. 266. 

37 Zuhak v. , 264 Wis. 286, 293, 58 N.W.2d 693, 697 (1953). 
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evidencing the sale? Such a rationale could be expressed by combin- 
ing appropriate sections of the Restatement and the Uniform Sales 
Act. 


The power of the auctioneer and of his clerk to sign a memoran- 
dum may be revoked by a buyer or seller at any time before 
the power is exercised unless the auction has been announced 
to be without reserve. 


Obviously such is not the rule laid down by the Wisconsin Supreme 
Court and yet with the supporting authority from our English 
brethren, such a qualification of the American rule seems plausible. 
Applied to the present case it would give effect to a “without re-. 
serve’’ auction of realty and at the same time prevent any encroach- 
ment on “the salutary effect of the statute of frauds.”’** Indeed 
since the court had no difficulty in holding that Rose’s “without 
reserve’ advertisement contractually bound him to the highest 
bidder, it would seem more than plausible that that same advertise- 
ment prevents him from revoking the auctioneer’s authority to sign 
the memorandum. As long ago as 1902 an English judge wrote the 
logic and rationale by which this saving principle could have been 
used to dispose of Mr. Rose in a more satisfactory manner: 

There being then a contract here, can there be any doubt upon 

the authorities that the auctioneer was authorized to sign the 

necessary memorandum on behalf of the purchaser? It would 
be a waste of time to go into the cases. The only suggestion is 
that the authority having been given, and referring necessarily 
to the time when the highest bid was given, that could be revoked 
at any time afterwards. But it is from that moment that the 
authority comes into operation, and it would be opening a wide 
door to fraud if the purchaser could be allowed to say to the 
auctioneer half an hour or an hour after the sale, “I revoke my 
authority; you must not sign the contract.” That is entirely 


contrary to principle. 
James T. Moran 





DOMESTIC RELATIONS—THE INFLUENCE OF RETRO- 

ACTIVE MODIFICATION OF WISCONSIN ALIMONY ON 

FOREIGN RECOGNITION OF WISCONSIN ALIMONY 
DECREES 


When a Wisconsin court enters a decree for alimony it creates a 
judgment which, unlike other judgments, is subject to the continu- 


38 Smith v. Arnold, 5 Mason 414, 22 Fed. Cas. 421, No. 13,004 (C.C.R.I. 1829). 
* Van Praagh v. Everidge {1902] 2 Ch. 266. 
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ing power of the court. This distinctive feature of the alimony judg- 
ment plays an important part in the peculiar pecuniary relationship 
of the ex-spouses. The extent to which the Wisconsin court’s power 
of modification of the alimony judgment affects this relationship 
will not be exhaustively treated here. Rather, a summary of the 
development of the modification power with its effects on foreign 
enforcement is presented which, it is hoped, will point out some of 
the problems met in attempting to enforce or resist enforcement of 
alimony payments. 

Basic to the problems encountered in actions concerned with 
alimony payments is the power of the Wisconsin court to revise the 
amount of the payments retroactively. That is, despite the accruing 
of unpaid alimony installments, the court may, in its discretion, 
modify the present liability of the husband for past-due payments.’ 
Although the majority of states do permit modification of future 
alimony payments only a small minority have asserted the power to 
revise accrued payments.? A review of Wisconsin decisions reveals 
the asserted source of this retroactive power. 

Simply defined, alimony is the provision a husband makes for the 
support of the wife after divorce.’ In theory, it can be said that the 
nature of alimony demands that it be subject to modification. “. . . it 
would seem that it should be subject to change according to changes 
in the needs of the wife or in the ability and proper obligations of the 
husband, just as the right to support would change if the marriage 
had continued.’’* Most states, however, refuse to modify the alimony 
decree unless power to do so was reserved in the decree or unless 





1 The court’s power is based on Wis. Start. § 247.32 (1951): 

After a judgment providing for alimony or other allowance for the wife 

and children, or either of them, or for the appointment of trustees as afore- 

said the court may, from time to time, on the petition of either of the parties, 
revise and alter such judgment oe pee the amount of such alimony or 
allowance and the payment thereof, and also respecting the oy agemeng 
and payment of the principal and income of the property so held in trust, 
and may make any judgment respecting ary of the said matters which such 
court might have made in the original action. But when a final division of 

the property shall have been e under the provisions of section 247.26 

no other provisions shall be thereafter made for the wife. 

22 VeRNIER, AMERICAN Famity Laws 274, 275 (1932); 2 Netson, Drvorcs 
AND ANNULMENT 423 (2d ed, 1945). It is not strictly accurate to speak of a minor- 
ity or majority rule because most courts have found ways of avoiding enforce- 
ment of p ue alimon — an apparent lack of authority to modify retro- 
actively. See Note, 6 A.L.R. 2d 1277, 1379-80 (1949). 

3 This note treats only of “permanent” alimony as distinguished from “tem; 
rary” alimony. The allowance to the wife for the aapett of the children, whi 
not expressly included in this note, is generally subject to the same consider- 
ations as herein applied to alimony. 

42 VeRNIER, AMERICAN Famity Laws 274, 275 (1932). See discussion in 2 
NeE.son, Divorce AND ANNULMENT 420-424 (2d ed. 1945). 
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statutory authority to do so exists.5 Wisconsin’s approach goes further 
toward recognizing the practicality of the problem in giving its 
courts broad discretionary power which can be exercised according 
to the individual merits of each case. A plenary and flexible power 
is to be preferred to rigid and restrictive authority in this area of 
domestic relations law. Individual justice is substituted for what 
could be standardized hardship. 


WIScONSIN’s APPROACH 


The Wisconsin statutes in 1849 gave the court power over alimony 
and other matters subsequent to divorce to “make any decree re- 
specting any of the said matters which such court might have made 
in the original suit.’’* These words constitute the original source of 
power to modify alimony.’ A liberal construction was given the 
statute in Campbell v. Campbell* in 1875. This decision went so far 
as to suggest in dicta that even the payment of alimony arrears rests 
in the discretion of the court.® 

Little substantial precedent for the retroactive power can be 
found in the pre-1921 cases. In that year the leading case, Ashby v. 
Ashby,’ was decided. The wife in this case had waited 44 years be- 
fore bringing suit to enforce payment of past-due alimony. After 
deploring the wife’s “long delay in asserting her rights’ but holding 
that the statute of limitations was inapplicable to a “continuing 
judgment,’’!? the court stated its conclusion: 

Under the circumstances we consider it inequitable to en- 
force the judgment as it now stands, and under the decision in 
Campbell v. Campbell, 37 Wis. 206, and Bacon v. Bacon, 43 Wis. 
197, would advise a revision and modification of this judgment, 
in view of the changed and altered circumstances now existing, 
under and pursuant to which the plaintiff be adjudged a reason- 
able amount in lieu of past-due alimony. . . .” 


Any doubt as to the significance of the Ashby decision was re- 
moved in 1944 in Halmu v. Halmu:"* 


5 27 C.J.8., Divorce 1089 (1949). See Note, 6 A.L.R. 2d 1277 (1949). 

¢ Wis. Rev. Srar. c. 79 § 28 (1849). 

’ Helden v. Helden, 7 Wis. 256 (1858). 

* 37 Wis. 206 (1875). 

* Id. at 217. 

10 Ashby v. Ashby, 174 Wis. 549, 183 N.W. 965 (1921). 

u Jd. at 555, 183 N.W. at 967 (laches held not to be a bar to the action). 

2 Td. at 554, 183 N.W. at 967. 

18 Jd. at 556, 183 N.W. at 967. A good discussion of the Ashby case can be found 
in Getz v. Getz, 30 Hawaii 637, 640 (1928), which declares that the statute 
(§ 2639, now § 247. 32, supra note 1) is: “comprehensive en Nag —— the 
power to deal with the preeet of installments that are past .” See also 
1 Wis. L. Rev. 506-508 (1922). 

4 247 Wis. 124, 19 N.W.2d 317 (1945). 
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The gist of the matter set forth in Ashby v. Ashby, supra, is 
that contrary to the rule in numerous states the divorce court 
in Wisconsin has the power to modify alimony and support 
payments retrospectively.'® 

Here then is a positive statement of the Wisconsin rule which has 
its source in statutory words and gets its shape from judicial de- 
cisions. It would seem to be too late in Wisconsin to argue that the 
words of the statute, giving the court power to do in a later action 
what it could have done in the original divorce action, do not con- 
vey intent to bestow a retroactive power upon the court.'* 

Some provision for alimony must be made in the divorce judgment 
if the court is to have power to modify later.” If there is no alimony 
provided, then no power can exist later to modify the alimony." 
This is, of course, consistent with the policy that a final division of 
property is final and not subject to alteration.’® Ordinarily alimony 
can be provided only at the time of the divorce judgment and not 
later. However, the divorce court may reserve determination of the 
matter of alimony for the reason that knowledge of the parties’ 
circumstances is so unclear that only an arbitrary decision would be 
possible.2° An interlocutory judgment may be made to keep the 
way open for a later award.”! But the divorce court cannot make 
an arbitrary award of one dollar a year for the purpose of keeping 
the judgment open.?? 

Whether a particular judgment contains an alimony provision or 
is a final division can sometimes be disputed. The best test seems to 
be: Are the periodic payments subject to the contingencies of the 
death of either party”* and the remarriage of the wife?** Before this 

% 247 Wis. 124, 135, 19 N.W.2d 317, 321 (1945). 

16 Nebraska interprets @ similar statute, Nes. Rev. Stat. § 42-324 ar tog 
giving the wife a vested right in accrued alimony. Schrader v. Schrader, 1 

eb. 162, 26 N.W.2d 617 (1947). 

17 Bassett v. Bassett, 99 Wis. 344, 74 N.W. 780 (1898), overruling Crugom v. 
Crugom, 64 Wis. 253, 25 N.W. 5 (1885). See Note, 83 A.L.R, 1248 (1933). 

* The “divisible divorce” concept as illustrated in Estin v. Estin, 334 U.S. 
541 (1948) is an exception to this statement. Some courts allow a wife’s suit for 
alimony to be maintained subsequent to a Re og foreign ex parte divorce decree, 
which is considered not to have affected all the legal incidents of the marriage. 
Hume will probably follow this path is discussed in 37 Marq. L. Rev. 

19 Supra note 1. See Bacon v. Bacon, 43 Wis. 197 (1877); Campbell v. Camp- 
bell, 37 Wis. 206 (1875). 


20 Schall v. Schall, op Wis. 412, 49 N.W.2d 429 (1951). See 2 Netson, Divorce 
AND a § 1421 (2d ed. 1945). 
21 , 


* Hansen v. Hansen, 259 Wis. 485, 49 N.W.2d 434 (1951). 

3 Yates v. Yates, 165 Wis. 250, 161 N.W. 743 (1917); Steinkopf v. Steinkopf, 
fC = 224, 161 N.W. 757 (1917); Lally v. Lally, 152 Wis. 56, 188 N.W. 651 
191 

m : v. Norris, 162 Wis. 356, 156 N.W. 778 (1916); Lally v. Lally, supra 
note 
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test was established in Lally v. Lally** a blanket definition was used 
which gave little help in distinguishing between alimony and a 
final division. This broad definition was: Every provision for support, 
whether payable at intervals or in a gross sum, is to be regarded as 
alimony, whether so expressly stated or not.”* The evolution of such 
a broad definition seems natural when it is remembered that prior 
to 1935 the divorce judgment could provide either for alimony or 
final division, but not both.”” (In that year the statute was changed 
to permit a combination.**) Pressed by the necessity of making a 
choice between the two, precedent to determining a question of 
revisability, the court was pushed into an uncomfortable position. A 
judgment which in reality resembled both alimony and division had 
to be forced into one or the other category.”® 

Because the court favored the policy of maintaining a continuing 
power over the judgment, in many of these cases it adopted the 
rule of “construction” which permitted the conclusion that the 
judgment was for alimony. But this rule did not find universal ap- 
plicability to these “hybrid” judgments. Sometimes the judgment 
was so clearly a combination that the court couldn’t force the entire 
judgment into one or the other category without violating judicial 
sensibility. In those situations the court maintained that alimony 
was an irregularity and “it drops out of the case.’’** It can be seen 
that the pre-1935 cases should be measured critically to discover 
whether they represent “forced’’ decisions. If so, they probably make 
weak precedent for post-1935 questions. 

In addition it should be noted that even though the divorce court 
chose to describe the alimony judgment as final this does not bar 
subsequent modification.** Wisconsin alimony is revisable by statu- 
tory mandate; the court is therefore precluded from changing its 
character by describing the alimony judgment as a final judgment. 





—_~ v. oe Pa 152 i. 56, 1388 N.W. 651 (1913). 
42 Wis. 26, 125 N.W. 109 (1910); Van Trott v. Van 

Trott Beet Wi, Wis. 29, 94 en W. 798 (1903); ow v. Sg ee 4 Wis. 236, 90 N.W. 
165 (1902); Maxwell v. Sawyer, 90 Wis. 63 N.W. 283 (1898); Kempster v. 
Evans, 81 Wis. 247, 51 N. W. 337 (1892); Bloke v. Blake, 68 Wis. 303, 32 N.W. 
48 (1887); Coad v. Coad, 41 Wis. 23 (1876); Hopkins v. Hopkins, 40 Wie 462 
(1876 

27 Kistler v. Kistler, 141 Wis. 491, 124 N.W. 1028 (1910); Van Trott v. Van 
Trott, 118 Wis. 29, 94 N.W. 165 (1902). See Hannon v. Hannon, 230 Wis. 620, 
284 N.W. 499 (1939). 

28 Wis. Laws 1935, c. 379. 

ee furniture were held to be alimony in Coad v. Coad, 41 Wis. 
23 (187 
% Steinkopf v. Steinkopf, 165 Wis. 224, 230, 161 N.W. 757 (1917)..See Wacker 
v. Wacker, 199 Wis. 1 225 N.W. 749 ’(1929); Norris v. Norris, 162 Wis. 356, 
156 N.W. 778 (1916); Lally v. Lally, 152 Wis. 56, 138 N.W. 651 (1913). 
Campbell v. Camp! , 37 Wie. 206 (1875). 
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The court may not divest itself of authority to modify.” Also, an 
agreement between the parties, the effect of which would seem to 
exclude revision of the alimony, is of no avail; the parties may not 
contract away their rights.* 

Essential to the power to modify alimony, whether prospectively 
or retrospectively, is a change in the circumstances of the parties. 
How much and what kind of change is required cannot be answered 
by any fixed formula, just as the original award of alimony is de- 
termined by judicial discretion* rather than by any inflexible measur- 
ing stick.* The matters which fall within judicial discretion are 
many and varied.** Unless the decision of the trial court is mani- 
festly unjust, it will not be disturbed.* 


ForEIGN RECOGNITION OF WISCONSIN ALIMONY DECREE 


As already noticed, the essential difference between alimony in 
Wisconsin and alimony in most other states is the lack of a vested 
right of the wife in Wisconsin as to past-due installments. This 
feature seriously affects the enforcement of payments where the 
parties reside in different states. Under the holding of Siséare v. 
Sistare,® no extraterritorial protection under the full faith and credit 
clause is given if the right of the wife to past-due installments is so 
discretionary with the court rendering the decree that no vested 
right exists. 

Wisconsin’s own treatment of foreign decrees illustrates the effect 
of the full faith and credit doctrine. A New York alimony judgment 
which was subject to revision was denied enforcement in Wisconsin.” 





3 Campbell v. Campbell, 37 Wis. 206 (1875), 

% Haritos v. Haritos, 185 Wis. 459, 202 N.W. 181 (1925). 

* Hahn v. Hahn, 250 Wis. 397, 27 N.W.2d 359 (1947); Romano ky v. Roman- 
owsky, 245 Wis. 199, 14 N.W.2d 23 (1944); Littig v. Littig, 229 Wis. 430, 282 
N.W. 547 (1938); Luedke v. Luedke, 215 Wis. 303, 254 N.W. 525 (1934). 

3% Luedke v. Luedke, supra note 34. 

* The court may adju ge such alimony as it deems “just and reasonable.” 
Wis. Strat. § 247.26 (1951). 

37 See Ga v. Gauger, 157 Wis. 630, 147 N.W. 1075 (1914); Hooper v. 
Hooper, 102 Wis. 598, 78 N.W. 753 (1899); Cooey, The Exercise of Judicial Dis- 
cretion 1n the Award of Alimony, 6 Law & Contemp. Pros. 213 (1939); Desvernine, 
Gam) for the Modification of Alimony Awards, 6 Law & Contemp. Pros. 236 

1 . 

38 Newton v. Newton, 145 Wis. 261, 130 N.W. 105 (1911); Van Trott v. Van 
Trott, supra note 26; Hooper v. Hooper, 102 Wis. 598, 78 N.W. 753 (1899). 

39 218 U.S. 1 (1910). See Jacobs, The Enforcement of Foreign Decrees for Ali- 
mony, 6 Law & Contemp. Pros. 250 (1939). 

40 Barber v. Barber, 2 Pin. 297 (1849). This case is not as strong a precedent 
as later citations of it would tend to show. The opinion does not indicate whether 
the New York judgment sued upon was subject to retroactive revision or merely 
prospective revision. One of the unds for sustaining defendant’s demurrer 
was that the New York alimony decree did not have the same force as a judg- 
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But an Illinois judgment which had the effect of a judgment at law 
in that state was granted enforcement.“ A California judgment 
entitled the wife to the rights of a creditor in Wisconsin“ but under 
a Wisconsin judgment she would be denied that status in most 
states,** including Wisconsin. 

The recent case of Kephart v. Kephart* raises new hopes for en- 
forcement of a Wisconsin alimony judgment in sister states. Changes 
over the 40 odd years since the Sistare case have brought both under- 
standing and extension of the full faith and credit doctrine. The 
concurring opinion points out that four Justices of the U.S. Supreme 
Court “have strongly expressed the view that finality, in the sense 
with which we are here concerned, is not a prerequisite to extra- 
territorial enforcement. . . .”“* Public policy obviously is not served 
if the husband is permitted to avoid enforcement of an alimony 
judgment merely by removing himself from the state of divorce. 
While it is true that principles of comity have aided foreign enforce- 
ment of alimony judgments, such protection has been neither de- 
pendable nor uniform.“ 

The inherent vulnerability of the Wisconsin alimony judgment is 
a defect which needs correction. Whether the cure lies in an exten- 
sion of the full faith and credit doctrine or in new uniform legisla- 


tion is a question yet to be answered.“ 


A. Roy ANDERSON 


ment at law and could be enforced only in a court of chancery. A su uent 
equity suit was b: t in a federal district court. The U.S. Supreme Court 
21 How. - 16 L. Ed. 226 (1858), allowed recovery to the wife who had sued 
by her next friend in a United States court having equity jurisdiction. 

"a Kunse ¥. Kunze, 94 Wis. 54, 68 N.W. 391 (1896). 

« Estate of Wakefield, 182 Wis. 208, 196 N.W. 541 (1923). 

« See Sistare v. Sistare, 218 U.S. 1 (1910). 

“ Courtney v. Courtney, 251 Wis. 443, 29 N.W.2d 759 (1947). See Mallette v. 
Scheerer, 164 Wis. 415, 160 N.W. 182 (1916); Zentzis v. Zentzis, 163 Wis. 342, 
tis N.W. 284 (1916); De Longe v. Fischback, 153 Wis. 193, 140 N.W. 1125 

1913). 

ad Ee F.2d 677 (D.C. Cir. 1951) (concurring opinion). 

Td. at 691. 

‘7 See Notes, 18 A.L.R. 2d 862 p mec 132 A.L.R. 1272 (1941). 

48 See Elmer, Pay-As-You-Go A we 29 Micu. S.B.J. 18-21 (March 1950), 
Praline a form of continuing ~~ jie garnishment. Pokorny, Practical 
Problems in the Enforcement of Alimony Decrees, 6 Law & Contemp. Pros. 274 








